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THE FOURTEENTH AMENDMENT AND SPE- 
CIAL ASSESSMENTS ON REAL ESTATE— 
NORWOOD v. BAKER, 172 U. S. 269. 


Does the Fourteenth Amendment to the Constitution of the United 
States prohibit “assessments” on real estate in excess of special 
benefits, or by any other method than according to special benefits ? 


\ \ THAT was decided by the Supreme Court of the United 
States in Norwood v. Baker! sufficiently appears in the 


following quotations from the opinion of the court (p. 290) :— 


“The statute authorizes a special assessment upon the bounding and 
abutting property by the front foot for the entire cost and expense of the 
improvement, without taking special benefits into account. And that was 
the method pursued by the village of Norwood. The corporation mani- 
festly proceeded upon the theory that the abutting property could be 
made to bear the whole cost of the improvement, whether such property 
was benefited or not to the extent of such cost. . . . As the pleadings 
show, the village proceeded upon the theory, justified by the words of 
_ the statute, that the entire cost incurred in opening the street, including 
the value of the property appropriated, could, when the assessment was 
by the front foot, be put upon the abutting property, irrespective of 
special benefits.” 


The court therefore decided (pp. 291, 292) : — 


1 172 U.S. 269. 
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“The assessment was in itself an illegal one, because it rested upon a 
basis that excluded any consideration of benefits. A decree enjoining 
the whole assessment was therefore the only appropriate one. . . . The 
present case is one of illegal assessment under a rude or system which, as 
we have stated, violated the Constitution, in that the entire cost of the 
street improvement was imposed upon the abutting property by the front 
foot, without any reference to special benefits.” 


The suit was brought by the plaintiff Baker in the Circuit Court 
of the United States for the Southern District of Ohio to enjoin 
the enforcement of such assessment, on the ground that it violated 
the Fourteenth Amendment to the Constitution of the United 
States. The Supreme Court on this point said (p. 277) :— 


“The plaintiff's suit proceeded upon the ground, distinctly stated, that 
the assessment in question was in violation of the Fourteenth Amend- 
ment providing that no state shall deprive any person of property without 
due process of law, nor deny to any person within its jurisdiction the 


equal protection of the laws, as well as of the Bill of Rights of the Con- 
stitution of Ohio.” 


The following proposition was laid down by the court (p. 279) : — 


“In our judgment, the exaction from the owner of private property of 
the cost of a public improvement in substantial excess of the special 
benefits accruing to him is, 0 the extent of such excess, a taking, under the 
guise of taxation, of private property for public use without compensa- 
tion.” 


The Supreme Court expressly placed its decision upon the 
ground that the assessment violated the Fourteenth Amendment 
to the Constitution of the United States, saying (p. 296) : — 


“‘We have considered the question presented for our determination 
with reference only to the provisions of the national Constitution.” 


The court, however, added (p. 296) :— 


“But we are also of opinion that, under any view of that question dif- 
ferent from the one taken in this opinion, the requirement of the constitu- 
tion of Ohio that compensation be made for private property taken for 
public use, and that such compensation must be assessed ‘without deduc- 
tion for benefits to any property of the owner,’ would be of little practical 
value if, upon the opening of a public street through private property, 
the abutting property of the owner, whose land was taken for the street, 
can, under legislative authority, be assessed not only for such amount as 
will be equal to the benefits received,.but for such additional amount as 
will meet the excess of expense over benefits.” 
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At the conclusion of its opinion the court announced its decision 
in the following words (p. 297) :— 


“The judgment of the Circuit Court must be affirmed upon the ground 
that the assessment against the plaintiff’s abutting property was under a 


‘rule which excluded any inquiry as to special benefits, and the necessary 


operation of which was, to the extent of the excess of the cost of opening 
the street in question over any special benefits accruing to the abutting 
property therefrom, to take private property for public use without com- 
pensation ; and it is so ordered.” 


The Supreme Court of the United States in this case of Norwood 
v. Baker has thus distinctly held that it is contrary to the Four- | 
teenth Amendment to the Constitution of the United States for a 
state, or a municipality within a state, to assess the cost of laying 
out a public street (including the cost of the land taken for that 
purpose) dy the front foot, upon the land bounding and abutting 
upon such public street.? 


Assessments are made under the taxing power. This is stated 
by the court in Norwood v. Baker (p. 277) : — 


“ But the assessment of the abutting property for the cost and expense 
incurred by the village was an exerc’se of the power of taxation.” 


So also Judge Cooley says :- - 


“That these assessments are an exercise of the taxing power has over 
and over again been affirmed until the controversy must be regarded as 
closed,” citing a large number of authorities.” 


1 The far-reaching effect of this decision of the Supreme Court in Norwood v. Baker, 
if the principles therein stated are adhered to by that court and carried to their logical 
conclusion, can hardly be overestimated. ‘The text of this article considers the general 
effect of that decision. A number of decisions have been made by other courts, in 
which the principles stated by the Supreme Court have been applied to particular stat- 
utes and cases arising under them. Thus, the Supreme Court of Texas in the case of 
Hutcheson z. Storrie, 92 Tex. 685, acting under the supposed compulsion of the decision 
in Norwood v. Baker, has held a front foot assessment invalid, and overruled its prior 
decisions which held similar assessments valid. Decisions holding statutes invalid 
which provided for assessments by front foot have been rendered in the following cases : 
Loeb v. Trustees of Columbia Township, 91 Fed. Rep. 37 (Ohio statute); Fay v. City 
of Springfield, 94 Fed. Rep. 409 (Missouri statute); Charles v. City of Marion, 98 
Fed. Rep. 166 (Indiana statute); Lyon v. Town of Tonawanda, 98 Fed. Rep. 361 (New 
York statute). 

When it is considered that many states have in a long period of years enacted a 
multitude of similar statutes authorizing assessments and in many instances the issuing 
of assessment bonds, the great importance of this decision of the Supreme Court in 
Norwood v. Baker is obvious, even if that decision be restricted in its application so as 
to embrace only assessments by the front foot. But such a restricted application seems 
inconsistent with the principles stated by the Supreme Court. 

2 Cooley on Taxation, 2d ed. p. 623. See, also, to the same effect, Dillon on Munici- 
pal Corporations, 4th ed. § 752. 
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It can hardly be supposed that the Fourteenth Amendment to 
the Constitution of the United States requires that all state taxes 
be levied only according to benefits received, and not in excess of 
benefits received, by the person or thing taxed, nor that an equal 
compensation be made for every tax levied. The Supreme Court 
has not so decided. Any such rule would render invalid all the 
ordinary ad valorem taxes as well as many others. Obviously, if 
any such rule of guzd pro quo is to be applied in the case of assess- 
ments as distinguished from other taxes generally, there must be 
some distinction or line of demarcation between assessments and 
other taxes, and the Fourteenth Amendment to the Constitution 
of the United States must somehow make such distinction and 
line of demarcation. A tax may be defined as a payment or contri- 
bution required by the government to be made for public purposes. 
This definition is intended to include, and does include, an assess- 

‘ment as well as any other tax. Worcester defines tax as follows :— 


“A sum imposed or levied by government or other authority ; a rate ; 
a duty; a tribute; an excise ; an impost ; an assessment; a custom.” 


While Worcester’s definition is correct, yet under our system of 
government a tax must be for a public purpose. 

The taxing power necessarily involves and includes among other 
things the power of apportionment, that is, the power to choose the 
persons or things to be taxed, and to prescribe what amount or 
share each shall pay, or according to what rule or measure the 
amount or share to be paid by each shall be determined. It would 
be idle for a legislative body to enact that so many dollars tax be 
paid to the government, unless it also went further and prescribed 
what persons or things should pay the same, and in what amounts 
or according to what measure or rule. “Taxes cannot be laid 

‘without apportionment.” ! 

Probably the first and chief impression which is produced upon 
the minds of most persons by the word “assessment”’ is that it is 
a contribution levied upon real estate different from the ordinary 
ad valorem contribution to which we are more accustomed and to 
which we ordinarily give the name of tax. Exactly what the dif- 
ference is seems generally not much considered. There may also 
be, and doubtless usually is, associated with the word “assessment ” 
the idea that it is a contribution levied upon real estate because of 
some special benefit that is conferred or supposed to be conferred 
upon such real estate by some public improvement. So far, every 


1 People v. Brooklyn, 4 N. Y. 419, 427. 
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one will no doubt agree. It is necessary to consider, however, 
whether this reason, namely, special benefits, is one (a) which is 
addressed to the discretion of a state legislative body, or (6) com- 
pelled by a state constitution, or (c) compelled by the Fourteenth 
Amendment to the Constitution of the United States. 

It is obvious that so far as this is a reason (a) addressed to the 
discretion of a state legislative body, it is one which neither the 
United States courts nor the state courts can enforce. 

If, and so far as, this is areason (4) compelled by a state consti- 
tution, it cannot be enforced by the United States courts except as 
a matter of state law, in a case where those courts have jurisdiction 
on other grounds, as, for example, that the case is one between 
citizens of different states. No federal question is presented by 
any supposed violation of a state constitution in this respect.! 

If this is a reason (c) compelled by the Fourteenth Amendment 
to the Constitution of the United States, then, in order that any 
rule based thereon may be intelligible or capable of enforcement, 
there must be some legal meaning and definition given to the word 
“assessment.” In other words, if the Fourteenth Amendment pro- 
hibits assessments on real estate in excess of special benefits, or by 
any other method than according to special benefits, it is necessary 
to define what is meant by an assessment as used in such rule of 
prohibition. Observe that what must be defined is the word “as- 
sessment” as used in such rule under the Fourteenth Amendment. 
The question is not what the word “assessment”’ means as used 
in a state statute or in a state constitution, or in ordinary language 
without special reference to any statute or constitution. 

We are considering in this article assessments by state legisla- 
tive bodies. Hence we must keep in mind the nature and extent 
of the taxing power of the states. The persons and things that 
may be taxed by the states are almost innumerable, and new 
objects of taxation are constantly being found. Indeed, it is to be 
feared that the person who invents a new tax is looked upon by 
some persons as a public benefactor, rather than he who abolishes 
an existing one. Generally speaking, the states may tax all things 
except those few which are by the Constitution of the United 
States reserved for Congress alone to regulate and tax. Land and 
the improvements thereon are not among the things left by the 
Constitution of the United States to be regulated and taxed by 
Congress alone. The power to levy these state taxes of all kinds, 


1 Jackson v. Lamphire, 2 Pet. 289; Medberry v. Ohio, 24 How. 413; Salomons z. 
Graham, 15 Wall. 208; Spencer v. Merchant, 125 U.S. 345, 352. 
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by whatever name they are called (whether assessments or any 
other name), rests with the state legislative bodies, subject of 
course to any provisions of the state constitution. 

It is probable that all state taxes are alike, so far as the Four- 
teenth Amendment is concerned, in this respect, namely, that any 
tax must be for a public purpose! (although I do not recollect any 
case in which the United States Supreme Court has decided that 
the Fourteenth Amendment invalidated a state tax levied for a 
private purpose) ; and alike in this also, that, so long as the pur- 
pose is public, a tax may be levied upon any or all of the persons 
or things within the jurisdiction of the state which are not reserved 
by the Constitution of the United States to be regulated and taxed 
by Congress alone. When the legislative body has prescribed the 
purpose of a tax, it must also apportion the tax, that is, designate 
the persons or things which are to pay the same, and prescribe the 
amount to be paid by each, or the rule or measure of dividing the 
amount among such persons or things. 

An assessment such as the one in Norwood v. Baker is to be dis- 
tinguished from other taxes in this, that it is apportioned according 
to a rule or measure different from that adopted in respect of some 
other taxes. The rule of apportionment in that case was the front 
foot rule. The court says that this rule is erroneous, because 
assessments must be levied according to special benefits, or at 
least not in excess of special benefits, conferred by the improve- 
ment the cost of which is paid out of the assessment. What the 
court holds invalid is the apportionment. The purpose of the tax 
was valid. The court, however, in laying down this proposition, 
does not define what it means by an assessment further than such 
definition may be implied from the facts of the particular case. 
The court, for example, does not say that all taxes on real estate 
other than the ordinary ad valorem tax are to be called assess- 
ments within the meaning of its rule deduced from the Fourteenth 
Amendment. Nor does the court otherwise define what it means 
by assessments. In other words, unless the word “assessment” has 
a definite legal meaning, the court, in saying that assessments must 
be apportioned according to benefits or not in excess of benefits, 
has not made clear what taxes must be so apportioned, for it has 
not defined assessments, It is necessary, therefore, to consider 
whether the word “assessment” has any definite legal meaning in 
which it may have been used by the court in laying down its propo- 
sition under the Fourteenth Amendment. 


1 Fallbrook Irrigation District v. Bradley, 164 U. S. 112; Missouri Pacific Railway 
Company v. Nebraska, 164 U.S. 403. 
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The courts in New Jersey have attempted to describe or define 
assessment in some such way as this, namely, that whatever con- 
tribution is levied on any real estate less than the whole of the real 
estate in a political subdivision of a state is an assessment ; and 
they hold that such assessment must not be levied in excess of the 
special benefits received by the real estate upon which it is levied. 
Whether or not this is a good decision under the New Jersey con- 
stitution is a question with which we have at present nothing to do. 
Let us suppose, however, that some such distinction be attempted 
under the Fourteenth Amendment to the Constitution of the 
United States. In other words, let us assume for the sake of the 
argument that the Fourteenth Amendment prohibits any tax upon © 
any real estate less than the whole of the real estate embraced in 
a political subdivision other than a tax according to special benefits, 
or a tax which shall not exceed the special benefits, derived by the 
real estate from the improvement to pay the cost of which the tax 
is levied. If this be a rule prescribed by the Fourteenth Amend- 
ment, then obviously it is a rule which must be enforced by the 
United States courts at all hazards, and which cannot be over- 
ridden or circumvented or abolished or in any wise affected by 
the constitution or statutes of a state. Let us suppose that while 
this rule is in force the legislature of a state undertakes to levy 
an assessment by the front foot, or by area, or ad valorem, or by 
some other measure than according to benefit, in a part only of a 
municipality. All that the legislature will need to do in order to’ 
accomplish this undertaking will be to erect the territory covered 
by the assessment into some sort of municipality, and then levy the 
tax, and then, presto, the tax will be good notwithstanding the 
Fourteenth Amendment, because it is a tax or assessment levied 
upon the entire real estate within the whole of a “ political sub- 
division” of the state. 

It has been decided in numerous cases in the Supreme Court of 
the United States that the matter of the creation and dissolution 
of municipalities or political subdivisions of the state is a matter 
solely for the constitution and statutes of the states! The state 
governments, in the exercise of their proper functions, cannot be 
interfered with by the federal government. One of these functions 
is the creation and control of municipalities or subdivisions of the 
state for the purpose of carrying on the state government. Such 
subdivisions of the state are, so far as the federal government is 
concerned, mere agencies of the state. As the federal government 


1 See Missouri v. Lewis, 101 U. S. 22, and Detroit v. Osborne, 135 U. S. 492. 
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cannot interfere with a state in the proper exercise of its functions, 
so it cannot interfere with these subdivisions and agencies of the 
state. For this reason the federal government cannot even tax 
such subdivisions or agencies or their bonds or other obligations.? 
Much less can the federal government interfere with the states in 
the creation and dissolution of such subdivisions or agencies. Ob- 
viously, therefore, the definition of “assessment” on which certain 
New Jersey cases rest, when applied to the word “ assessment” in 
the rule laid down by the Supreme Court in Norwood v. Baker, 
makes any supposed requirement of the Fourteenth Amendment 
that assessments be not in excess of benefits an illusory require- 
ment, and one which can be circumvented and evaded by the states 
by the mere act of creating new and different municipalities or 
political subdivisions of the state. 

Furthermore, so far as the Fourteenth Amendment is concerned, 
it will not help the definition any to say (as some of the New 
Jersey decisions do as a matter of state law, which we need not 
now Criticise) that an assessment is a contribution levied in any 
’ previously created political subdivision of the state on any real 
estate less than the whole of the real estate in such previously 
created political subdivision; for all that the legislature of the 
state would need to do in that event in order to evade the supposed 
requirement of the Fourteenth Amendment would be first to create 
a new political subdivision, and then by a statute enacted a few 
days later make provision for the levy of an assessment or tax 
therein on some other basis than according to benefits, as, for 
example, according to front foot, value, or area. The customary 
and orderly procedure of the legislatures of the states is to make 
in the very statute creating a political subdivision full and adequate 
provision for taxes and assessments for the government and admin- 
istration of the same and the performance of its functions. Any 
doctrine under the Fourteenth Amendment which involves the 
proposition that the power to levy assessments and taxes cannot 
be conferred upon a political subdivision of a state at the time of 
the creation of such subdivision, but must be in some later act, 
would certainly be strange and novel. 

So, also, it is immaterial that the functions of the subdivision or 
taxing district of the state be many or few. This is a matter for 
the state legislative body to determine, subject only to such restric- 
tions as the state constitution may impose. Furthermore, it would 


1 Pollock v. Farmers’ Loan & Trust Company, 157 U. S. 429, 583-586, and cases 
there cited; s. c. on rehearing, 158 U. S. 601. 
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be idle for the Supreme Court of the United States to make any 
definition of assessment for the purposes of the Fourteenth Amend- 
ment based upon the distinction whether the taxes are levied upon 
the property in an entire political subdivision of the state, or only 
in a part of such political subdivision, without at the same time 
defining and stating what is meant by a political subdivision. It 
would be necessary, moreover, in order to have any such definition 
effective, that such subdivision be not subject to change at the 
will of the state. 

It may possibly be objected that some of the considerations here 
set forth do not apply in the case of Norwood v. Baker, that it 
cannot be permissible for a state to create a political subdivision © 
of the state or district of the state comprised only of the land of a 
single individual, such as the land of Baker. In other words, it 
may be suggested that the power of a state to create political 
subdivisions is limited by the United States Constitution. The 
contrary has, however, been repeatedly decided by the United 
States Supreme Court. Another answer to any such suggestion 
or objection is that the Supreme Court did not place its decision 
in Norwood v. Baker on any such ground, but placed it distinctly 
on the ground that the Fourteenth Amendment prohibited any 
assessment apportioned by the front foot, because such assessment 
necessarily excluded any inquiry in regard to the benefits received. 
No distinction was made or attempted to be made as to whether 
the title to the land assessed was in a single individual owner or in 
several owners. Indeed, it would be difficult to find any substan- 
tial legal ground for such a distinction. It often happens that 
large and valuable tracts of land are owned by a single individual. 
Thus, for example, in the city of New York certain well-known 
persons own block after block of valuable lands with numerous 
houses thereon. It cannot be that under the Fourteenth Amend- 
ment to the Constitution of the United States these blocks of land 
and the houses thereon cannot be assessed for a local public im- 
provement precisely as well when the title is in a single individual 
as if the title were in several individuals. There is no legal or 
moral reason for any such discrimination. The assessment in Nor- 
wood v. Baker was made and apportioned according to well recog- 
nized and long established usage. That this assessment was in no 
wise peculiar is shown elsewhere in this article. The street was 
constructed through certain land in the village and the cost 
assessed upon the abutting land. It was a mere accident that the 
owner happened to be a single individual. 
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An assessment, therefore, as that word is used in the rule or 
proposition decided by the Supreme Court in Norwood v. Baker 
cannot be defined as a contribution levied on some real estate less 
than the whole of the real estate in a political subdivision of the 
state, or in a previously created political subdivision of the state. 

Neither can the word “assessment ’’ as thus used be defined asa 
tax levied upon real estate other than an ad valorem tax ; for what 
the Supreme Court has called assessments have been levied upon 
real estate ad valorem and have been held valid by that court.} 
Furthermore, an assessment ad valorem or a tax ad valorem, which- 
ever it may be called, obviously violates the rule or proposition 
laid down by the court in Norwood v. Baker, for such an assess- 
ment ad valorem or tax ad valorem is necessarily not levied accord- 
ing to benefit, and may often be in excess of benefit, conferred 
upon the property taxed. The principle laid down by the court in 
that case, namely (p. 279), “ the exaction from the owner of private 
property in substantial excess of the special benefits accruing to 
him is, to the extent of such excess, a taking, under the guise of 
taxation, of private property for public use without compensation,” 
would condemn a tax or assessment ad valorem equally with a 
tax or assessment according to the front foot. An assessment 
within the meaning of the proposition stated by the court cannot, 
therefore, be defined as a tax levied upon real estate other than an 
ad valorem tax, for that proposition is inconsistent with any such 
definition. 

If there is any other definition or attempt at definition of the 
word “assessment” as used in this rule or proposition of the 
Supreme Court under the Fourteenth Amendment, or any definite 
legal meaning which would be applicable to the word “assess- 
ment” in such rule or proposition, I have not been able to find it 
either in the decisions of the courts or in any of the text-books. 
So far as the Fourteenth Amendment is concerned, there is no dis- 
tinction between an “assessment” and a “tax.” No such distinc- 
tion is expressed in the language of that amendment, or implied 
therein. If the Fourteenth Amendment deals with state taxation 
at all, it must deal with the genus tax and not alone with an arbi- 
trarily named and undefined or undefinable species “assessment.” 

The examination of this case of Norwood v. Baker has proceeded 
far enough to show some of the questions and principles involved. 
Before examining it further, let us take a brief review of the his- 


1 Fallbrook Irrigation District v. Bradley, 164 U.S 112. 
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tory and purpose of the first section of the Fourteenth Amend- 
ment, and especially of the clause which provides : — 


“Nor shall any state deprive any person of life, liberty, or property 
without due process of law ; nor deny to any person within its jurisdiction 
the equal protection of the laws.” 


If we examine the history of the words “due process of law”’ in 
_ England, we find that they have had, generally speaking, no con- 
nection with questions of taxation. The words do not occur at all 
in Magna Charta. The thirty-ninth section of Magna Charta pro- 
vides :— 

‘39, No free man shall be taken, or imprisoned, or disseized, or out- 
lawed, or exiled, or destroyed in any other manner, nor will we go upon 


him or send upon him, except by the lawful judgment of his peers or 
the law of the land.” 


This section was copied in later English charters. It deals 
chiefly with the /iberty of person of the subject. The form in which 
this section of Magna Charta appeared in the Articles which the 
Barons demanded of King John was as follows :— 


“29. The dody [corpus| of a free man shall not be taken, nor imprisoned, 
nor disseized, nor outlawed, nor exiled, nor in any other manner de- 
stroyed, nor shall the King go or send upon him by force, except by the 
judgment of his peers or the law of the land.” 


When the charter came to deal with the question of ¢axation, 
the only limitation, generally speaking, was that contained in the 
twelfth section, to wit :— 


“No scutage or aid shall be levied in our kingdom, except by the Com- 
mon Council of our realm” (except the three regular aids). 


This distinction continues all through the English constitutional 
history, and the only limitation placed upon the power of ‘aration 
is that taxes shall be levied by the legislative body, that is, Parlia- 
ment. 

The words “due process of law” appear for the first time in any 
. of the great documents that form part of English constitutional 
history, in the Petition of Right to Charles I. In the 4th section 
of this Petition it is recited : — 


“ That in the eighth and twentieth year of the reign of King Edward 
III. it was declared and enacted by authority of Parliament that no man 
of what estate or condition that he may be should be put out of his land 
or tenements, nor taken, nor imprisoned, nor disherited, nor put to death, 
without being brought to answer by due process of law.” 
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The statute, 28 Edw. III.,! referred to, is as follows : — 


“ No person shall be condemned without his answer.” 

“Ttem— That no man, of what estate or condition that he be, shall 
be put out of land or tenement, nor taken nor imprisoned, nor disinher- 
ited, nor put to death, without being brought in answer by due process of 
the law.” 


Another statute, Edw. III.,2 was as follows: — 


“ None shall be condemned upon suggestion without lawful presentment.” 

“ Item — Whereas, it is contained in the great charter of the franchises 
of England that none shall be imprisoned nor put out of his freehold, 
nor of his franchises, nor free custom, unless it be by the law of the land, 
it is accorded, assented and established, That from henceforth none shall 
be taken by petition or suggestion made to our lord, the King, or to his 
council, unless it be by indictment or presentment of good and lawful 
people of the same neighborhood where such deeds be done, in due man- 
ner, or by process made by writ original at the common law; nor that 
none be out of his franchises nor of his freeholds unless he be duly 
brought into answer and forejudged of the same dy the course of the law, 
and if anything be done against the same it shall be redressed and holden 
for none.” * 


The Petition of Right also recited the 39th section of Magna 
Charta, above quoted, and then, in the 5th section, recited : — 


“Nevertheless, against the tenor of the said statutes and other the 
good laws and statutes of your realm, to that end provided, divers of 
your subjects have of late been imprisoned without any cause showed ; 
and when for their deliverance they were brought before your justices 
by your Majesty’s writs of habeas corpus, there to undergo and receive 
as the court should order, and their keepers commanded to certify 
the causes of their detainer, no cause was certified, but that they were 
detained by your Majesty’s special command, signified by the lords 
of your Privy Council, and yet were returned back to several prisons, 
without being charged with anything to which they might make answer, 
according to the law.” 


The 7th section recites the condemnation of men by commis- 
sioners appointed to preside according to the justice of martial 
law. The petition prays, among other things, that no freeman in 
any such manner as is before mentioned be imprisoned or de- 
tained, and that the commissions for proceeding by martial law 
may be revoked, and no commissions of like nature thereafter 
issued. 


1 28 Edw. IIL, c. III. 2 Statutes at Large, p. 97. 
8 25 Edw. IIL., Stat. 5, c. 4. * 2 Statutes at Large, p. 53. 
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All this, it will be observed, relates to the personal liberty of the 
subject and to his security in the possession of his lands. But 
when the Petition of Right came to deal with the question of ¢axa- 
tion, it referred to certain statutes, and then said :— 


“By which statutes before mentioned and other the good laws and 
statutes of this realm, your subjects have inherited this freedom, that 
they should not be compelled to contribute to any tax, tallage, aid, or 
other like charge not set by common consent in Parliament.” 


And then the next section recites that the people have been 
required to make forced loans, and that various other charges have 
been levied by lord lieutenants, deputy lieutenants, etc., against 
the laws and free customs of the realm. And in respect of ¢axa- 
tion, the prayer of the petition is as follows :— 


“They do therefore humbly pray your most excellent Majesty, that no 
man hereafter be compelled to make any gift, loan, benevolence, tax, or 
such like charge without common consent by act of Parliament.” 


The Habeas Corpus Act of 31 Charles II., section 6, provides 
that no person who 


“shall be delivered or set at large upon any habeas corpus, shall at any 
time hereafter be again imprisoned or committed for the same offence 
by any person or persons whatsoever, other than by the gal order and 
process of such court,” etc. 


And other parts of the act use the words “ due course of law.” 

The Bill of Rights recites that King James and his ministers, 
etc., did endeavor to subvert the laws and liberties of the kingdom, 
among other things :— 


“ By erecting a Court of Commissioners for Ecclesiastical Causes. 

“ By prosecuting in the Court of King’s Bench for matters and causes 
cognizable only in Parliament; and by divers other arbitrary and illegal 
courses,” etc. 


And the Bill of Rights then proceeds to declare, section 3 : — 


“That the commission for erecting the late Court of Commissioners 
for Ecclesiastical Causes, and all other commissions and courts of like 
nature, are illegal and pernicious.” 


It deals with matters of ¢axation in a separate section, and pro- 
vides : — 


“4. That levying money for or to the use of the Crown, by pretence 
of prerogative, without grant of Parliament, for longer time or in other 
manner than the same is or shall be granted, is illegal.” 
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The above quotations and references to the Great Charter, the 
Petition of Right, and the Bill of Rights show that, in the develop- 
ment of the rights and liberties of the English people, the only 
constitutional limitation placed upon the power of taxation was 
that it should be by act of the legislative body, that is, by Parlia- 
ment, and that the words “due process of law” were used and 
applied only in reference to the liberty of the subject to have his 
person and property free from arbitrary seizure, etc., and did not 
have any proper application to the apportionment of taxes by the 
legislative department of the government. 

In all the contests between the American Colonies and Great 
Britain, before the Declaration of Independence, the only com- 
plaint in regard to taxation was that the Colonies were taxed with- 
out representation in Parliament. The motto was, “No taxation 
without representation.” It has always been assumed that if there 
had been representation in the legislative body, no complaint could 
or would have been made in respect of taxation or of the collec- 
tion of taxes other than such complaint as might be addressed 
to the discretion of the legislative body by petition or otherwise. 
Thus, Mr. Chief Justice Fuller, giving the opinion of the court in 
Pollock v. Farmers’ Loan and Trust Company,! says (p. 556) : — 


“The men who framed and adopted that instrument had just emerged 
from the struggle for independence, whose rallying cry had been that 
‘taxation and representation go together.’ 

“The mother country had taught the colonists, in the contests waged 
to establish that taxes could not be imposed by the sovereign except as 
they were granted by the representatives of the realm, that self-taxation 
constituted the main security against oppression.” 


The principles on which the clause as to due process of law 
in the Fourteenth Amendment of the Constitution of the United 
States should be construed are well stated by the Supreme Court 
in Mattox v. United States.2_ In that case it was held that the 
provision of the Constitution which required that the accused shall 
“be confronted with the witnesses against him”’ was not violated 
by permitting the testimony of witnesses sworn upon a former trial 
to be read against him. Mr. Justice Brown, giving the opinion of 
the court, said (p. 243): — 

“We are bound to interpret the Constitution in the light of the law as 


it existed at the time it was adopted, not as reaching out for new guaran- 
ties of the rights of the citizen, but as securing to every individual such 


1 157 U. S. 429. 2 156 U. S. 237. 
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as he already possessed as a British subject —such as his ancestors had 
inherited and defended since the days of Magna Charta.” 

Judge Ruggles, giving the opinion of the New York Court of 
Appeals in the well-known leading case of People v. Brooklyn,! 
speaking of “ those clauses in the constitution [of New York] which 
declare that no person shall be deprived of his property without 
due process of law, and that private property shall not be taken 
for public use without just compensation,” says (p. 423): “ Neither 
of these prohibitions applies to taxation.” This language of the 
learned judge was used with reference to the question of the power 
of the legislature to tax, including the power to apportion the tax. 
This is not stating that the words “due process of law” in the 
Fourteenth Amendment, or in similar provisions in the state con- 
stitutions, do not or may not apply to proceedings for enforcing the 
payment of a tax, such as action in the courts to obtain judgment 
for a tax and proceedings for the collection of the same, the seizure 
and sale of property to satisfy the tax, or the arrest and imprison- 
ment of the person with a view to enforcing payment. Such pro- 
ceedings may in some instances be judicial in their nature, and 
may require notice, hearing, and judicial decision. But even as to 
some of such proceedings summary seizure under a warrant does 
not violate the due process of law required by the Fifth Amend- 
ment to the Constitution of the United States or by the Fourteenth 
Amendment.” 

Historically, then, it seems clear that the words “due process of 
law” found in the Fourteenth Amendment have no reference to 
the exercise of the power to tax, including the power to apportion 
taxes. The protection against unfair or excessive taxation is found 
in those parts of the constitutions of the several states and of the 
United States which assure a representative government, that is, a 
government in which the legislators are elected by the people. 
The historic requirement that there shall be no taxation without 
representation is thus fully satisfied. 

It is not the proper course for the people to wait supinely until 
after the legislative body of the state or of any municipal sub- 
division of the state has imposed unfair or excessive taxes, and 
then, in order to prevent the taxes being levied and apportioned 
on the basis prescribed by the legislative body, appeal to the pro- 


14N. Y. 419. 

2 Murray’s Lessee v. Hoboken, etc. Land Company, 18 How. 272; McMillen z. 
Anderson, 95 U.S. 37, and cases cited. See, also, Judge Cooley’s opinion in Weimer v. 
Bunbury, 30 Mich. 201 (1874). 
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tection of the Supreme Court of the United States, instead of 
electing proper legislators and appealing to the legislative body. 
Such conduct would proceed upon the theory that proper legislators 
cannot be elected, and that the legislative bodies cannot be trusted, 
and cannot even be properly influenced by the people, in the matter 
of the levy and apportionment of taxes, but that the United States 
courts and especially the Supreme Court constitute the protection 
of the citizen against unfair or oppressive taxation. This theory 
or assumption is not, however, in accordance with the history and 
spirit of our government and institutions, and it is not supported 
by the facts. The people of our country can be trusted. The 
citizens of our states as well as the members of legislative bodies 
of our states are as a rule naturally fair-minded, and it is not gen- 
erally true that an appeal to them which is just is disregarded. 
There may be from time to time differences of opinion, but 
generally and in the long run a cause or an appeal that is in 
itself right commends itself to the citizens and the legislators, and 
is bound to succeed. If this be not so, and if the legislators of the 
county, or if the citizens of the country who ultimately are re- 
sponsible for the kind of legislators who are elected, cannot be 
trusted to deal fairly and justly in the matter of the levy and ap- 
portionment of taxes, then our democratic government is in this 
important respect a failure. But the conclusion that it is such 
failure would prove too much, for it must be obvious that in the 
last analysis the Constitution and the Supreme Court itself are 
under the control of the citizens, and if they persistently desire 
the enactment of any particular legislation or the adoption of any 
particular policy on the part of the government, they have the 
power in the long run to have such legislation or policy adopted. 
There is no ultimate check but the people themselves. 
Accordingly, we find that the courts have declined to interfere 
with the levy and apportionment of taxes by the legislative bodies, 
and have frequently stated that the proper remedy for unfair or 
excessive taxation is to appeal to the legislative bodies and to elect 
better men, if necessary, as legislators. Thus, Chief Justice Mar- 
shall, in Providence Bank v. Billings,! in a tax case on writ of 
error to the Supreme Court of Rhode Island, says (p. 563) :— 


“‘ However absolute the right of an individual may be, it is still in the 
nature of that right that it must bear a portion of the public burdens, and 
that portion must be determined by the legislature. This vital power 


¥ 


1 4 Pet. 514. 


5 


SPECIAL ASSESSMENTS ON REAL ESTATE. 17 
may be abused ; but the Constitution of the United States was not in- 
tended to furnish the corrective for every abuse of power which may be 
committed by the state governments. ‘The interest, wisdom, and justice 
of the representative body, and its relations with its constituents, furnish 
the only security, where there is no express contract, against unjust and 
excessive taxation, as well as against unwise legislation generally. This 
principle was laid down in the case of M’Culloch v. The State of Mary- 
land, 4 W. 316, and in Osborn et al. v. The Bank of the United States, 
9 W. 738.” 


In the case of the County of Mobile v. Kimball,} the question 
was whether a tax to pay bonds for the improvement of the river, 


bay, and harbor of Mobile, levied solely upon the county of Mobile, - 


and not at all upon the rest of the state of Alabama, which it was 
conceded would derive some benefit from the improvement, was a 
taking of property without due process of law. Mr. Justice Field, 
giving the opinion of the Supreme Court, says (p. 704) :— 


“It may be that the act in imposing upon the county of Mobile the 
entire burden of improving the river, bay, and harbor of Mobile is harsh 
and oppressive, and that it would have been more just to the people of 
the county if the legislature had apportioned the expenses of the im- 
provement, which was to benefit the whole state, among all its counties. 
But this court is not the harbor in which the people of a city or county 
can find a refuge from ill-advised, unequal, and oppressive state legisla- 
tion. The judicial power of the federal government can only be invoked 
when some right under the Constitution, laws, or treaties of the United 
States is invaded. In all other cases the only remedy for the evils com- 
plained of rests with the people and must be obtained through a change 
of their representatives. They must select agents who will correct the 
injurious legislation, so far as that is practicable, and be more mindful 
than their predecessors of the public interests.” 


So, also, Chief Justice Shaw, in Norwich v. County Commissioners 
of Hampshire,? which was a petition for a mandamus to compel 
the county commissioners to build a bridge under a special act at 
the expense of the county, whereas under the operation of the 
general laws, without this special act, the expense would be borne 
wholly by the town, said : — : 


“Tt will not throw much light on a question like this to put extreme 
cases of the abuse of such a power to test the existence of the power 
itself. It is said that the expense of erecting bridges in one section of 
the commonwealth may be charged upon the inhabitants of another. 
. . . The possibility that such a power may be abused has but a slight 


1 to2 U. S. 691. 2 13 Pick. 60. 
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tendency to prove that it does not exist. There are a variety of other 
cases in which it would be easy to suggest a possible gross abuse of legis- 
lative powers, but in which there can be no possible question of the exist- 
ence of the power itself under the express provisions of the Constitution.” 


The events that caused or occasioned the adoption of the Four- 
teenth Amendment also show that the view here presented is the 
correct one, namely, that the words “due process of law” were 
not intended to have anything to do with the levy and apportion- 
ment of taxes. This amendment was proposed to the legislatures 
of the several states by Congress on June 16, 1866, soon after the 
close of the civil war. The occasion and chief purpose of its adop- 
tion were the protection of the negroes in their newly created 
rights of citizenship, — rights such as had been enjoyed by our 
English ancestors and handed down by them and enjoyed by white 
persons in the United States. Most of the states already had in 
their constitutions the clause against depriving any person of life, 
liberty, or property without due process of law, which clause was 
enforcible in the state tribunals, and had theretofore been enforced, 
as to white persons ; and the Fifth Amendment to the Constitu- 
tion of the United States contained among other things a similar 
clause applicable to the United States government and enforcible 
in its tribunals. The Fourteenth Amendment had the effect of 
putting this guaranty and prohibition under the protection of the 
federal tribunals, in which could be sought redress for any violation 
of the same by the states as to white persons and colored persons 
alike. Neither the section itself, however, nor the history of its 
adoption, lends any support to the view that it was intended to lay 
down a new rule enforcible by the federal courts as to the method 
of apportionment of state taxes in the states. The section does 
not mention taxation. The words used in this section are the 
historic words which came down from Magna Charta and other 
statutes and documents in English constitutional history, and 
appear in the Fifth Amendment to the Constitution of the United 
States, and also appear in most, if not all, of the constitutions of 
the several states, and have historically no connection with the 
imposition of taxes. The protection afforded the citizen against 
unjust and oppressive taxation was found in other clauses of the 
Constitution, namely, those clauses which provided a representa- 
tive government, and thus gave assurance that there should be no 
taxation without representation, and also in certain other clauses 
in the constitutions of the several states and of the United States 
which mentioned and undertook to deal with the subject of taxation. 
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These words used in this section 1 of the Fourteenth Amendment 
to the Constitution of the United States have to do with the per- 
sonal liberty of the citizen and the freedom of his property from 
arbitrary seizure ; but not with the levy and apportionment of 
taxes. If these historic words were intended to be used in a 
new sense and to introduce a new constitutional prohibition as to 
apportioning state taxes, it is strange that the amendment did 
not expressly so state. As to the proper rule or principle to be 
applied in the construction of such a historic clause in the Consti- 
tution, see Mattox v. United States, supra. 


Harry Hubbard. 


195 BROADWAY, NEW YORK, January, 1900. 


[To be continued.] 
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THE RIGHT TO LOCAL SELF-GOVERNMENT. 
IV. 


N no state has this subject received so much judicial consider- 
ation as in Michigan. Let us examine therefore the reported 
cases in this state. The first is People v. Mahaney, which affirmed 
the validity of an act establishing a Board of Police Commissioners 
for the city of Detroit. The opinion is by Cooley, J., and what he 
Says on p. 500 is worth reading, because in later opinions we shall 
find how greatly his views changed. 

The case of People v. Hurlbut? is an important one in our study 
of this subject. While the validity of the act in question was upheld 
(an act to establish a Board of Public Works), for the reasons and 
upon the grounds set forth in the opinion, that the appointment 
was temporary, the note is sounded that in later cases in this court 
led to the adoption of the principle of the right to local self-gov- 
ernment. See the opinion of Christiancy, J., p. 66, and especially 
the extremely able opinion of Cooley, J., pp. 93-113. At p. 108 
he sums up thus: “ The state may mould local institutions accord- 
ing to its views of policy or expediency; but local government is 
matter of absolute right; and the state cannot take it away.” To 
make this absolutely complete, let us rather put our proposition 
in this form: The state may mould local institutions according 
to its views of policy or expediency, either by general laws, or, at 
the request of the affected locality, by special act ; but local gov- 
ernment is matter of absolute right ; and the state cannot take it 
away. 

In Board of Park Commissioners v. Detroit,’ we find the princi- 
ples enunciated by Cooley, J., in the last case bearing fruit. An 
act of the legislature creating a Board of Park Commissioners for 
the city of Detroit, the commissioners being appointed by the legis- 
lature, was held to be unconstitutional and void. The manage- 
ment of its public parks is the local concern of Detroit, and the 
legislature cannot interfere in it. Towns and cities, it is recog- 
nized, have certain rights to local self-government, even although 

Y the constitution be silent on the subject. 


1 13 Mich, 481 (1865). 2 24 Mich. 44 (1871). 8 28 Mich. 228 (1873). 
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The case of Park Commissioners v. The Mayor! is supplemen- 
tary to the above case, and is to the same effect. In Allor z. 
Wayne County Auditors,? the question was what are the rights, 
powers, and duties of constables. It was held that in Michigan 
they are local peace officers, ministerial officers of justices of the 
peace, and bailiffs of courts of record of criminal jurisdiction in the 
county, and consequently an act of the legislature conferring upon 
the Metropolitan Police force of Detroit all the common law and 
statutory power of constables, except for the service of civil pro- 
cess, is, for these and other reasons, illegal and void. At p. 98 
Campbell, J., said : — 


“The police force is nothing more or less, so far as it is lawfully con- 
stituted, than an additional force of constables and watchmen appointed 
by the state for certain limited purposes ; and unless some power exists 
in the legislature not only to add to the force of local peace officers, but 
to supersede them entirely for all common-law purposes, the provisions 
complained of in this statute cannot be maintained, if they are to be 
construed as respondents construe them.” 


And at p. 1o1 he says: — 


“Counsel on the argument very properly and very ably placed the 
right to redress chiefly on the ground that the rights and duties of con- 
stables were for many purposes recognized and fixed by our consti- 
tutional polity, and so connected with the course of criminal justice as 
to be beyond legislative annihilation. The argument, although dealing 
with very ancient affairs, in no sense belongs to mere antiquarian curios- 
ity. It is very unfortunate and very discreditable that so little heed is 
sometimes paid to the continued and perpetual importance of institutions 
which form an essential element in the organic life of our government. 
Courts, at least, are bound to respect what the people have seen fit to 
preserve by constitutional enactment, until the people are unwise enough 
to undo their own work. The loss of interest in the preservation of 
ancient rights is not a very encouraging sign of public spirit or good 
sense.” 


This is cited here as apposite, concerning the general ignorance 
of and indifference to our rights of local self-government and the 
danger we are in of losing them, through the encroachment 
thereon by the passage of bills creating state boards and state offi- 
cers with jurisdiction over towns and cities, but without being 
accountable to them nor controllable by them, although these offi- 
cers are to be paid by them, at the dictation of the political ma- 
chine that may for the time being control the legislature. 


1 29 Mich. 343 (1874). 2 43 Mich. 76 (1880). 
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Cooley, J., in People v. Hurlbut,! says, speaking of the constitu- 
tion : — 

“Instead of being the source of our laws and liberties, it is, in the 
main, no more than a recognition and reénactment of an accepted sys- 
tem. The rights preserved are ancient rights, and the municipal bodies 
recognized in it, and required to be perpetuated, were already existing, 
with known elements and functions. They were not towns or counties 
or cities or villages in the abstract.” 


In Rhode Island, for instance, the constitution declares, Art. 
VI. sec. 1: “ The senate shall consist of the lieutenant-governor 
and of one senator from each town or city in the state.” And 
Art. V. sec. 1, “ Each town or city shall always be entitled to at 
least one member” (in the House of Representatives). 

It is at once apparent that the sweeping principles stated as 
universal propositions of law, that towns are but creatures of the 
state and may be governed by the legislature as it pleases, in 
Barnes v. Dist. of Columbia,? Merewether v. Garrett,? and Met. 
R. Co. v. Dist. Col.,* all, it will be noticed, subsequent in date 
to People v. Hurlbut (1871), must be limited to the actual cases 
before the court, and cannot be accepted as stating a universal 
rule of American law. The influence and authority of the Su- 
preme Court of the United States is weakened by such enuncia- 
tion of obiter dicta. 

Robertson v. Baxter:5 In this case certiorari was brought to 
review certain proceedings wherein the respondent, as drain com- 
missioner, undertook to lay out a drain in the line of an old county 
drain, to build it through four townships, and to assess the cost of 
construction chiefly on the lands traversed and partly on the town- 
ships themselves and on a fifth township, not on the line of the 
drain, for public benefits at large. The court by Campbell, J., 
held that under the constitution of Michigan each township is a 
separate municipality, whose officers are elected by town residents 
and who are themselves residents. “It has always been under- 
stood that in providing, as it does, for the organization and incor- 
poration of townships, the constitution dealt with them as recog- 
nized and ancient municipal bodies, the substantial character of 
which was intended to be perpetuated.” The court therefore 
quashed so much of the proceedings of the drain commissioner 
as were outside of his own town or township —for the words are 
synonymous. 


1 24 Mich, 44, at 87 (1871). 2 ot U.S. 540 (1875). 8 102 U. S. 472 (1880). 
# 132 U. S. 8 (1889). 5 57 Mich. 127 (1885). 


=> 
\ 
j 


THE RIGHT TO LOCAL SELF-GOVERNMENT. 23 


The case of Atty.-Gen. v. Detroit! turned upon the constitu- 
tionality of an act of the legislature providing a board of commis- 
sioners of registration and election for the city of Detroit. The 
act was declared to be entirely invalid because of the illegality of 
the creation of such a board with the powers conferred upon it by 
the statute, and particularly because of the illegality of the re- 
quirement that the board should be composed of equal numbers 
of two political parties only. Before arriving at this conclusion 


the court, by Campbell, J., said: “It is also well settled that our . 


state polity recognizes and perpetuates local government through 


various classes of municipal bodies whose essential character must . 


be respected, as fixed by usage and “recognition when the constitu- 
tion was adopted.” Under this principle it was held to be unlaw- 
ful to create substantial or serious differences in the fundamental 
rights of citizens in different localities, in the exercise of their 
voting franchises. 

It is submitted, as a fundamental principle of American consti- 
tutional law, that the essential character of towns and cities, as 
fixed by usage and recognition when the respective state constitu- 
tions were adopted, must be preserved by our courts, except when 
the legislature makes changes therein at the request of the locality 
or with its consent. 

The case of Wilcox v. Paddock? was upon a petition to quash 
proceedings for the appointment of a special commissioner under 
an act of the legislature authorizing such appointment, said com- 
missioner to have power, if in his opinion it is necessary and for 
the good of the public health that the channel of Maple River, in 
four townships named, should be improved, to cause a survey to 
be made and to assess the costs and benefits, subject to the deci- 
sion of a board of review. These proceedings were declared to be 
without authority of law, unconstitutional and void, and were there- 
fore quashed, among other reasons, the court, by Morse, J., stating 
the law complained of “is an encroachment upon the right of local 
self-government. The taxes are assessed by the commissioner, 
and, although paid to the township treasurer, are held subject to 
the orders and disbursements of the commissioner. The act un- 
dertakes to wipe out county lines, and confer sovereign authority 
upon an officer selected by a probate court in another county. 
The local authorities of Clinton County, or of the township of 
Essex, have no voice or power in the matter. The whole theory 


1 58 Mich. 213 (1885). 2 65 Mich. 23 (1887). 
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of the constitution, and of our state polity, before and since its 
adoption, looks to the imposition of local taxes for local purposes 
by local officers.” 

Here is the brief enunciation of a sound principle, the recogni- 
tion of which by courts will go far to do away with the mischievous 
principle followed in the past by some courts, that towns and cities 
have no rights that the legislature is bound to respect. 

An act of the legislature of Michigan attempted to extend the 
powers of the metropolitan police of Detroit over certain town- 
ships in Wayne County. In the case of The Board of Metropolitan 
Police of Detroit v. The Board of Auditors of Wayne County,} 
the Supreme Court of Michigan declared this act to be illegal. 
In the opinion by Campbell, J., the court says, after examining 
the act in question (p. 581) :— 


“The result is that the local board of Detroit draws from the funds of 
the county to carry on its own work in part of the townships entirely 
beyond its own jurisdiction, and at the expense as well of the cities and 
townships where none of this money is spent as of the townships 
patrolled. We think that no such extension of powers can be granted, 
and that the attempt to make the grant is illegal.” 


It would seem from the language used by the court (at p. 579) 
in speaking of People v. Mahaney,” that, were the question raised 
in that case new, a different result might be reached. At any 
rate, this decision places a limit upon the powers of such a board, 
and thereby restricts the operation of the decision in People v. 
Mahaney. The dissenting opinion of Sherwood, C. J., is notice- 
able because of his statement (p. 589) that the constitution is not 
a grant of powers but a limitation thereof. It is submitted, on 
the contrary, that every constitution is a grant of powers to stated 
agencies of government, together with a limitation thereof. See 
the authorities already quoted. 

Upon this review of the Michigan cases on this subject, it is 
evident this state is definitely committed to the views herein pre- 
sented as to the inherent right of local self-government of towns 
and cities. 

We come now to those cases in the Supreme Court of the 
United States that are often cited as authorities to sustain the 
proposition that towns and cities are the creatures of the state 
and are therefore subject to its will without limit or control by the 
courts. 


1 68 Mich. 576 (1888). 2 13 Mich. 481. 
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Barnes v. Dist. of Columbia:! This was a case upon error to 
the Supreme Court of the District of Columbia, upon an action to 
recover damages for a personal injury by the plaintiff in conse- 
quence of the defective condition of one of the streets of the city 
of Washington. A verdict for the plaintiff for $3500 was set aside 
at the general term of the Supreme Court of the District and 
judgment was ordered for the defendant. A writ of error was 
brought, and the Supreme Court of the United States reversed 
the judgment, holding the District liable under the act of Con- 
gress of February 21, 1871 (16 Stat. 419), Field and Bradley, 
Swayne and Strong, JJ., dissenting. 


We need not disagree with the decision that the plaintiff was 


legally entitled to the verdict the jury had found for him, but we 
must protest against the language used in the decision as odzter 
dictum, unless it is restricted to the case of the District of Colum- 
bia that was before the court. 


“ A municipal corporation, in the exercise of all its duties, including 
those most strictly local or internal, is but a department of the state. 
The legislature may give it all the powers such a being is capable of 
receiving, making it a miniature state within its locality. Again: it may 
strip it of every power, leaving it a corporation in name only ; and it 
may create and recreate these changes as often as it chooses, or it may 
itself exercise directly within the locality any or all of the powers usually 
committed to a municipality. We do not regard its acts as sometimes 
those of an agency of the state, and at others those of a municipality ; 
but that, its character and nature remaining at all times the same, it is 
great or small according as the legislature shall extend or contract the 
sphere of its action.” 


It is obvious that this is mere odzter dictum unless the language 
used is limited to the case before the court. All towns and cities 
in the United States did not originate in the same way, nor have 
they all the same rights, powers, and duties. To arrive at any gen- 
eral rule concerning them, we must study their different origins 
and the history and development of each state. Then those states 
where towns and cities are of like origin and political development 
may be grouped, and thus we shall get at different classes or kinds 
of towns and cities, and we can compare these classes with each 
other, and thus we shall reach different rules for different states. 
This would involve the same study of the history and political 
development of each colony or state that has been in these papers 


1 ot U.S. 540 (1875). 
4 
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attempted in the case of Rhode Island, but unfortunately time and 
space are here lacking. It is, however, immediately apparent that 
the District of Columbia stands in a class all by itself. It was set 
apart at the time of the adoption of the Constitution of the United 
States as the seat of the national government, and, without follow- 
ing the successive steps in its government, it was organized as a 
municipal corporation under the act of Congress of February 21, 
1871 (16 Stat. 419), and is the only city of its kind in the country, 
having had no constitutional development of its own. Probably at 
the other end of the scale stand the towns and cities of Rhode 
Island, with their independent origin and self-originated powers 
and union, with local rights to self-government still preserved, 
although not always recognized or known by its own citizens. To 
formulate a general rule as to the status of all municipalities in 
the United States upon the sole, solitary, and peculiar example of 
the District of Columbia, regardless of the history of the Anglo- 
Saxon race, the institution of town government in Germany and 
in Saxon England, its introduction on this continent by our Puri- 
tan forefathers, its development in the New England colonies, its 
non-development in Virginia and other southern colonies, the con- 
flict between this system and that of the southern colonies still 
going on in the western territories and states, where the town 
system of New England is gaining in strength, etc., would be to 
impute such ignorance to the learned members of the United 
States Supreme Court as would be unwarrantable and unreason- 
able. We must therefore limit the application of the principle 
stated in this opinion to the case actually before the court. Thus 
limited it amounts to this: the District of Columbia is but a de- 
partment of the United States, subject to the will of Congress, and 
is its seat of government, over which Congress is supreme under 
the Constitution of the United States; under the government 
thereof provided by the act of Congress of February 21, 1871, the 
municipality is liable for an injury received through the defective 
conditions of one of its streets. The case is not an authority for 
the proposition that all towns and cities are creatures of the legis- 
lature and are subject to its unlimited control. That question 
was not before the court. - 

It would seem, however, that the writer of this opinion was not 
familiar with town government in New England, for he says 
(page 552): “And here a distinction is to be noted between the 
liability of a municipal corporation, made such by acceptance of a 
village or city charter, and the involuntary guasz-corporations known 
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as counties, towns, school-districts, and especially the townships of 
New England.” 

Certainly the classification of New England towns as guasi- 
corporations cannot be defended. Dillon! defines municipal corpo- 
rations as “ institutions designed for the local government of towns 
and cities ; or, more accurately, towns and cities, with their in- 
habitants, are, for purposes of subordinate local administration, 
invested with a corporate character.” ‘The phrase, ‘municipal 
corporations,’ in the contemplation of this treatise, has reference 
to incorporated villages, towns and cities, with power of local admin- 


istration, as distinguished from other public corporations, such as . 


counties and guzasi-corporations.” 2 

In New England generally, and in Rhode Island in particular, 
cities are but towns that have increased in population until, owing 
to the difficulty of carrying on their government under the old 
form, they have petitioned the legislature for a change from the 
town form to the city form of government.* Both are corporations. 
So in Massachusetts, cities are but towns with a modified system 
of government.* Towns in the New England colonies have al- 
ways enjoyed those rights that Stubbs® states as the rights of 
cities in England: “Free election of magistrates, independent 
exercise of jurisdiction in their own courts and by their own cus- 
toms, and the direct negotiation of their taxation with the officers 
of the exchequer.” 

It will be seen, therefore, that cities,in the New England states 
at least, did not originate in the manner stated by Goodnow :® 
“The origin of municipal corporations is everywhere the same. 
It is to be found in the grant to certain sections of the country in 
which were to be found comparatively large aggregations of peo- 
ple, of a series of privileges.” 

It was thus that Roman absolutism originated cities. But in 
the case of Rhode Island, for instance, whose colonial constitu- 
tional development has been explained in these papers, it would 
be more correct to say that a city is a town with some of the 
rights of its freemen taken away at its own request, and vested in 
a council, elected by the freemen, because, with increase of pop- 
ulation, the old town system of government was becoming unman- 


1 y Mun. Corps. sec. 12. 2 1 Dill., Mun. Corps. sec. 22. 

8 1 Dill., Mun. Corps. sec. 28. 

* Debates in Conv. 1820, ed. 1853, 125, 192, 193; Warren w. Mayor, etc. 2 Gray, 84, 
at ror (1854); Hill v. Boston, 122 Mass. 344, at 345, 366 (1877). 

5 1 Const. Hist. of Eng. 628. 6 1 Mun. Home Rule, 11. 
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ageable. Because the boroughs or cities of England are not towns 
with a changed form of government, we must not forget that is 
what towns are in New England. In Massachusetts, towns were 
incorporated in 1785.! Nevertheless, they were admittedly corpora- 
tions even before then. “Towns were of themselves corporations, 
having perpetual succession, consisting of all persons inhabiting 
within certain territorial limits.” * The learned judge was treating 
of a statute of 1772, and what towns were at that time. This is the 
construction put upon his language in Hill v. Boston,’ by Gray, 
C. J. In New York, towns and counties were not incorporated 
until 1829.4 In Rhode Island, as we have seen, towns have always 
been corporations. 

Mount Pleasant v. Beckwith ® is another decision of the Supreme 
Court of the United States that is often cited as authority for the 
proposition that a municipality is the creature of the state and is 
subject to its will. 

In this case it was held that where no constitutional restriction 
is imposed, the corporate existence and powers of counties, cities, 
and towns are subject to the legislative control of the state creat- 
ing them. 

We need not disagree as to this conclusion if we agree upon 
what constitutes a constitutional restriction. If this eminent 
court meant that such a restriction must be found in the written 
constitution only, we cannot agree with them. If they meant, in 
accordance with the authorities herein cited, that a constitutional 
restriction may be found in the unwritten constitution as well as in 
the written constitution, —that the constitution is not wholly writ- 
ten, and therefore part of it is to be found outside the written con- 
stitution, — then the decision in this case may be accepted by all. 

What was really decided in this case was that where a municipal 
corporation is legislated out of existence and its territory is an- 
nexed to other municipalities, the latter become entitled to all its 
property and immunities and are severally liable for a proportion- 
ate share of all its then existing debts, etc., unless the legislature 
otherwise provides. 

It is true the opinion, at p. 524, uses this language: “Counties 
cities, and towns are municipal corporations created.by the authority 


1 9 Gray, 511, note. 

2 By Shaw, C. J., in Overseers of the Poor of Boston wv. Sears, 22 Pick. 122, at 130 
(1839). 

8 122 Mass. 344, at 356 (1877). * 2 Wend. 109; 2 Johns. Ch. 320, 325. 

5 100 U. S. 514 (1879). 
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of the legislature, and they derive all their powers from the source 
of their creation, except where the constitution of the state other- 
wise provides.” 

Again, as in the last case, this enunciation of a general principle 
must be looked upon as od¢ter dictum, unless it be limited to the 
case actually before the court. That case came from the state of 
Wisconsin ; and it may be a correct statement of the law in that 
state, but it certainly would not be a correct statement of the law 
in Rhode Island. We have not time nor space to enter now 
into an examination of the origin and development of town powers 
in Wisconsin, as we have in the case of Rhode Island, and there- . 
fore we cannot now answer the question thus raised. 

Merewether v. Garrett :! The question in this case was, upon the 
dissolution of a municipal corporation by the legislature, what 
property of the defunct municipality is liable for its debts, and how 
shall it be got at? 

Among the propositions of law enunciated by the court in this 
case are several that are odz¢er dicta if stated as universal proposi- 
tions of law, but which may be sustained if confined to the particu- 
lar case before the court. 

Thus on p. 501 (2) it is stated that the private property of indi- 
viduals within the limits of the city whose charter is annulled cannot 
be subjected to the payment of the debts of the city, except through 
taxation. It is admitted law to the contrary in the New England 
states generally. 

Page 501 (3) it is stated: “The power of taxation is legislative, 
and cannot be exercised otherwise than under the authority of the 
legislature.” 

But we have seen, in our examination of the history of the towns 
of Rhode Island, they had that power before they united to form 
the colony, and they therefore did not derive that power from the 
legislature. Page 511 states: “The right of the state to repeal the 
charter of Memphis cannot be questioned. Municipal corporations 
are mere instrumentalities of the state for the more convenient 
administration of local government. Their powers are such as the 
legislature may confer, and these may be enlarged, abridged, or 
entirely withdrawn at its pleasure. This is common learning, 
found in all adjudications on the subject of municipal bodies and 
repeated by text-writers.” With all due respect to this learned 
and august court, we submit that this is erroneous. Witness the 
many opinions to the contrary cited in these articles. 


1 102 U. S. 472 (1880). 
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So far as the particular case before the court is concerned, it 
may be that a study of the constitutional history and development 
of the state of Tennessee would show that this state had a right to 
repeal the charter of the city of Memphis. No one can pronounce 
an opinion upon that question without such a study of the history 
of that state. 

But we must emphatically dissent from the rest of the statement | 
quoted, as the correct enunciation of a general principle of law ; and 
we humbly submit that the cases cited, the arguments presented, 
and the points of constitutional history and development herein 
submitted, warrant our dissent from such a statement as altogether 
too general and too sweeping as a statement of a general principle of 
law. It must be restricted to the particular case before the court. 

We must object to such a general statement as that made odzter 
dictum in United States v. Railroad Company’ by Hunt, J., in 
delivering the opinion of the court :— 


“A municipal corporation like the city of Baltimore is a representa- 
tive not only of the state, but is a portion of its governmental powers. 
It is one of its creatures, made for a specific purpose, to exercise within 
a limited sphere the powers of the state. The state may withdraw these 
local powers of government at pleasure, and may, through its legislature 
or other appointed channels, govern the local territory as it governs the 
state at large. It may enlarge or contract its powers or destroy its ex- 
istence.” 


Certainly no such form of absolutism was ever established by our 
forefathers in any English colony in this country. As a descrip- 
tion of a system of Turkish or Persian absolutism the statement 
_ may stand. As a description of a system of government, the out- 
growth of the union of autonomous towns, as in Rhode Island and 
other New England colonies, it is misleading and inaccurate. 

Again, in Laramie County v. Albany County,? in the opinion 
delivered by Clifford, J., may be found an array of generalities 
obiter dicta that would make it necessary to study the history 
and development of each colony and state mentioned, before ac- 
ceptance as the correct statement of a general legal principle. 
Thus, at p. 308, “ they (municipal corporations) are under the en- 
tire control of the legislature, from which all their powers are 
derived.” P. 312: “Such corporations are the mere creatures of 
the legislative will; and inasmuch as all their powers are derived 
from that source, it follows that those powers may be enlarged, 
modified, or diminished at any time, without their consent, or even 


1 17 Wall. 322, at 329 (1872). 2 92 U.S. 307 (1875). 
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without notice. They are but subdivisions of the state, deriving 
even their existence from the legislature. Their officers are no- 
thing more than local agents of the state, and their powers may 
be revoked or enlarged, and their acts may be sct aside or con- 
firmed at the pleasure of the paramount authority, so long as 
private rights are not thereby violated.” 

The case in which these broad principles are stated was brought 
by one county against another county, as the name shows. The 
question involved turns upon the rights of counties exclusively. 
To go beyond that, and to lay down a general principle applicable 
alike to counties, cities, towns, districts, etc., is, of course, obiter 
dictum —a fault that seems to have infected all these decisions 
denying the existence of town powers. 

We are not called upon to deny that the decision was right in 
itself in this and in many other cases we are criticising. Probably 
in the territory of Wyoming, where this case arose, it was correctly 
decided, because it is probable that there counties have no origi- 
nal powers of their own. They are probably only geographical 
subdivisions of the state created by the legislature for convenience 
of administration. But it is a far cry from such mushroom insti- 
tutions as counties in a territory, with no historical development 
behind them, to the towns of New England with all that the mere 
suggestion of their name brings to mind, their Teutonic origin, 
their growth and development in England, their institution in this 
country by our forefathers of their own mere motion, without 
authority of any kind from over the seas, as in the case of the origi- 
nal towns in Rhode Island, their union intoa self-instituted colony 
afterwards a state, etc., etc. To mix these all up, to ignore all dis- 
tinction, to lay down, in a case not requiring it, a general principle 
of law as applicable alike to counties, towns, cities, school-districts, 
etc., is obzter dictum of the most objectionable kind. If we follow 
down the line of these cases, we will constantly find a later case 
citing as sound law that which was odzter dictum in some pre- 
ceding case, until little by little the law has become in some juris- 
dictions what it is now generally supposed to be, with regard to 
the non-existence of town powers. Even the learned and ex- 
tremely valuable opinion by Gray, C. J., in Hill v. City of Boston,}! 
is marred by the unquestioned acceptance of the prevalent notion 
that towns are the creature of the legislature, and are subject to 
its will. Thus, at p. 380, he speaks of “the doctrine that the pur- 


1 122 Mass. 344 (1872). 
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pose of the creation of municipal corporations by the state is to 
exercise a part of its powers of government —a doctrine univer- 
sally recognized, and which has nowhere been more strongly 
asserted than by the Supreme Court of the United States in the 
opinions delivered by Mr. Justice Hunt in United States v. Rail- 
road Co., 17 Wall. 322, 329, and by Mr. Justice Clifford in Lara- 
mie v. Albany, 92 U. S. 307, 308.” 

The learned judge well knew that the right to send representa- 
tives to the general court of Massachusetts has been adjudged to 
be the right of every town in the commonwealth under its consti- 
tution, for he cites the case (p. 356) of Warren v. Mayor, etc.,} 
reported by himself, in which Shaw, C. J., makes this statement, 


citing the Const. of Mass. c. 1, § 3, art. 2: ... “every corporate 
town containing one hundred and fifty ratable polls may elect one 
representative.” 


The last of these cases before the Supreme Court of the United 
States that we propose to examine is that of Met. Railroad Com- 
pany v. District of Columbia! The District sued the railroad 
company for work done and materials furnished by the plaintiff in 
paving certain streets in Washington in 1871, 1872, 1873, 1874, and 
1875, in consequence of the neglect to furnish such material and 
do such work in accordance with its duty as prescribed by its 
charter. Twelve pleas were filed, the last two being pleas of the 
statute of limitations. These two were demurred to, issue being 
joined upon all the others. The court sustained the demurrer and 
the cause was tried on the other issues, and a verdict was found 
for the plaintiff. The case was brought to the Supreme Court by 
writ of error, bringing up for consideration a bill of exceptions 
taken at the trial and the ruling upon the demurrer. Upon con- 
sideration of the demurrer the judgment was reversed, the court 
holding that the court below erred in supposing the case is founded 
upon a statute. It is an action on the case upon an implied 
assumpsit arising out of the defendant’s breach of a duty imposed 
by statute, and the required performance of that duty by the plain- 
tiff. We need not differ from the court in its decision of the case, 
but we must again emphatically dissent from the dictum on p. 8 
unless limited to the case before the court : “ All municipal govern- 
ments are but agencies of the superior power of the state or 
government by which they are constituted, and are invested with 
only such subordinate powers of local legislation and control as the 
superior legislature sees fit to confer upon them.” 


1 132 U.S. 1 (1889). 
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It is a subject for deep regret that this exalted tribunal should 
thus allow itself to enunciate general propositions of law that are 
broader than the case before the court or not germane to it. Such 
obiter dicta but impair the reputation of the court and detract from 
our respect for its judgments. 

The State v. Covington:! In this case the validity of an act of 
the legislature creating a Board of Police Commissioners and a 
Board of Health for the city of Cincinnati was affirmed. As usual 
in acts of this kind, this act appropriated the money and property | 
of the city for the purposes of the act and without the consent of 
its voters, while the officers appointed were in no wise under the 
control of the city or of its council. It need only be said once for 
all that all these acts are of this nature. Indeed, these provisions 
are the main reason for their passage. If the commissioners 
appointed under these acts are made subject to the appointment or 
control of, and are paid by, the city they are appointed to rule over, 
the real reasons for their appointment are done away with, and the 
legislature would take no further interest in the passage of these 
acts. 

The point was raised by the relator in this case at p. 107 that a 
police officer of this kind, whose powers are strictly limited in their 
exercise to the city, is not a state officer, but is purely a local 
officer, and that, if he is a state officer, he should be paid by the 
state; but on p. 114 the opinion denies that such policemen are 
local officers. At p. 112 the same objectionable statement is to 
be found that was so often used by the courts at this period: 
“Cities and villages are agencies of the state government,” etc. 
The common and unquestioned acceptance of this doctrine only 
shows how low was the state of knowledge at this time of the 
members of the bench and bar in many states of the constitutional 
history and development of the various states. For many years 
the study and attention paid to our federal constitutional develop- 
ment seems to have prevented proper attention to town and state 
constitutional development. 

The argument was presented in this case that prior to the adop- 
tion of the existing constitution of Ohio, in 1851, the police of the 
cities and villages of the state had been elected by the electors 
thereof, or appointed by authorities elected by them, and therefore 
as, according to their constitution, “all powers not herein delegated 
remain with the people,” the power to change the existing system 


1 29 Ohio State, 102 (1876). 
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was intended to be withdrawn from the general assembly. The 
opinion says: “ To this argument a majority of the court desires 
to express their unqualified dissent. By such interpretation of the 
constitution, the body of laws in force at the time of its adoption 
would have become as permanent and unchangeable as the consti: 
tution itself.’ And why not? Had not the framers so intended, 
they would have otherwise provided. 

It would be necessary to make the same examination of the con- 
stitutional development of town and state powers in Ohio as has 
been made in these papers of the same question in the case of 
Rhode Island. The result may prove the decision in this case to 
be well founded, in consequence of that peculiar history and de- 
velopment. But even such be the case, it would not warrant as 
a general principle of American law the statement made in the 
opinion, “ Cities and villages are agencies of the state government,” 
etc. 

This decision was followed in State v. Smith.1 The members of 
the local boards under an act in question were to be appointed by 
the governor, although their duty was clearly only local, “and 
each member of said board shall personally supervise the cleaning, 
repairing, and improvements of the streets, alleys, avenues, lanes, 
public wharves and landings, market houses and spaces, bridges, 
sewers, drains, ditches, and culverts in one of the districts into 
which such city may have been or may be divided.” Each mem- 
ber was to receive a salary of four thousand dollars a year — 
rather a high price to pay for supervisors of scavengers, but high 
enough to make the act an object for the political machine in 
power, that it might have some good fat “plums” to reward its 
henchmen with, free from control by the local community — the 
common object of all these acts. Owen, C. J., in a vigorous dis- 
senting opinion, characterizes the act as “a scheme of conspiracy 
and fraud, unparalleled in the history of legislation” (p. 382), and 
Follet, J., concurring in this dissenting opinion, sufficiently shows 
the rascality of the act. Even the opinion of the majority suffi- 
ciently admits the character of the act when it says (p. 374): 
“Over the wisdom or policy of this legislation this court has no 
control,” citing the language used by Black, J.¢ in Sharpless v. 
Mayor :? “ There is no shadow of reason for supposing that the 
mere abuse of power was meant to be corrected by the judiciary,” 
and concluding, “The remedy in such cases is with the people.” 


1 44 Ohio St. 348 (1886). 2 21 Pa. St. 162. 
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It is remarkable that at this late date (1886) this able court 
should have found the well-established distinction between the pub- 
lic and the proprietary characters of a municipal corporation to be 
“illusory and without any well-founded distinction in principle” 
(p. 373). It is evident the court did not have before it the case of 
Hill v. Boston,! in which Gray, J., states, at p. 359, this distinc- 
tion, and shows beyond peradventure that it cannot be doubted. 


“ The distinction between acts done by a city in discharge of a public 
duty, and acts done for what has been called, by way of distinction, its 
private advantage or emolument, has been clearly pointed out by two 
eminent judges, while sitting in the supreme courts of their respective . 
states, who have since acquired a wider reputation in the Supreme Court. 
of the Union, and by the present chief justice of England. Nelson, 
C. J., in Bailey v. Mayor, etc. of New York, 3 Hill, 531, 539; Strong, J., 
in Western Saving Fund Society v. Philadelphia, 31 Penn. St. 185, 189 ; 
Cockburn, C. J. in Scott v. Mayor, etc. of Manchester, 2 H. & N. 204, 
210.” 


This case of The State v. Smith? sustained the validity of an act 
of the legislature authorizing the governor to appoint the members 
of a Board of Public Affairs in cities of the first grade of the first 
class. The opinion rests upon the provisions of the constitution 
of Ohio, the previous decisions in the state, and on page 372 the 
opinion expressly states that it is in the exercise of power expressly 
delegated by the constitution to the general assembly “that the 
entire system of municipal government for cities and villages has 
been created in this state. The entire details of the system that 
may be devised, and the public agencies that may be employed for 
administering it, and whether they shall be elected or appointed, 
is left by the constitution to the wisdom of the legislature.” 

Whether these findings could be sustained upon a critical exam- 
ination of the constitutional development of town powers in Ohio 
would require an examination that cannot be gone into now. 
Accepting it as the established law in Ohio, let us remember, how- 
ever, that that does not establish its truth as the statement of a 
universal principle of American law. Because in Ohio there is no 
right to local self-government, it does not follow there is no such 
right in any other state in the Union. 

Commenting upon the case of The People v. Hurlbut,’ the opin- 
ion says (p. 373): — 

“The law was held invalid, not because it violated any express provi- 


1 122 Mass. 344 (1872). 2 44 Ohio State, 348 (1886). 8 24 Mich. 44. 
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sion of the constitution, for it was admitted that it did not, but because 
it was thought to contravene certain principles of local self-government, 
that the court by way of inference regarded as part of their system of 
government.” 


The experience of many states since 1886, when this opinion 
was written, shows that unless our courts do what they can to sus- 
tain these principles of local self-government, these rights to local 
self-government will continue to be gradually lost by the increas- 
ing assumption of the power by the legislatures of the various 
states to wrest them from the towns and cities. This is done by 
the appointment of boards of all kinds, whose members are ap- 
pointed by the governor or the legislature, at the dictation of the 
political machine that may happen to be in power, and are paid 
large salaries by the particular towns and cities over which they 
are appointed, but without being subject to their control. Sucha 
system may do in France, but is not in accord with American prin- 
ciples of government. 
Burch v. Hardwicke! is a case affirming the invalidity of an act | 
of the mayor in removing the chief of police (for cause) instead of 
suspending him, because he is a state officer and not a local officer, 
q the mayor having power only to suspend him, and not to remove 
q him, as he might were he a city officer. The opinion is clear 
| and able, but contains the objectionable oditer dicta statements 
| (p. 32) :— 
q “Tt must be borne in mind that cities and towns are mere territorial 
divisions of the state, endowed with corporate powers to aid in the admin- 
istration of public affairs. They are instrumentalities of the government 
acting under delegated powers, subject to the control of the legislature, 
: except so far as may be otherwise expressly provided by the constitu- 
| tion.” 


] 


q Even if an examination of the history and development of Vir- 
ginia should show this statement to be true as to Virginia, there 
was nothing in the case that called for so broad a statement. And 
certainly it is not true as a statement of American law generally. 
In the case of Coyle v. McIntire ? it was held that a municipal 
corporation is merely a revocable agency, instituted by the state 
for the purpose of carrying out in detail the objects of government, 
and therefore an act of the legislature establishing a Board of 
Water Commissioners for the city of Wilmington is constitutional 
and valid, and the commissioners appointed by the legislature under 


1 30 Gratt. 24 (1878). 2 7 Houston (Del.), 44 (1844). 
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that act may remove the chief engineer appointed by the City 
Council, and may appoint another in his place. 

The argument was briefly presented, pages 53, 54, 65, 67, that 
municipalities have a right to local self-government, but the his- 
tory of the subject and the constitutional development of the state 
were not given in any detail. This argument was lightly dismissed 
in the opinion (p. 91) :— 


“The theory of the plaintiff in error, as presented and discussed by 
his counsel, is a beautiful one. It has all the charm which attaches to 
the principle of local self-government. Whether the universal recogni- 
tion by legislative and judicial tribunals as applicable to municipal cor-. 
porations would be attended by all the advantages, and result in all the 
beneficial consequences, supposed by its advocates, can only be deter- 
mined when human experience in this respect, if ever, may safely be 
invoked as a final arbiter.” 


This calmly ignores or brushes aside as of no value the whole 
history of local self-government in the New England and other 
states, and deprives the opinion of value. It denies also the well- 
recognized distinction between the public and the private charac- 
ter of municipal corporations (pp. 92-94). On page 96, however, 
the opinion recognizes the distinction to be well founded, in a sup- 
posed case there discussed. 

The police power knows no bounds according to this opinion 
(p. 100): “The police power of a state is great, and may do what- 
ever is necessary to promote the safety and health of a munici- 
pality.” 

Of what avail are the restrictions of any constitution, if they can 
be swept away at will by the uncontrolled and uncontrollable exer- 
cise of the police power thus enlarged in operation? A new clause 
must be added to our Bills of Rights if this doctrine be law. It 
may accord with the principles of the Roman law, but it certainly 
is not in accord with the regard for the rights of the individual 
that we have imbibed as the foundation of the system of Anglo- 
Saxon law. 


In The State v. Hunter! the validity of an act providing fora 
metropolitan police force, to be appointed by the executive coun- 
cil, was affirmed. At page 581 the opinion is made to rest upon 
the exercise by the legislature of the police power. 

Again do we find the same old statement: “Cities are but 


? 38 Ks. 578 (1888). 
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agencies of the state, created to aid in the conduct of public 
affairs.” 

It may be that in states of mushroom growth, like some of our 
western states, their political history and political development 
can show no such a system of town powers, and of evolution 
of state powers from town powers, as can be shown in Rhode 
Island and in other New England states. But the report of this 
case does not show that any such examination of the history and 
development of Kansas was presented to the court. Unless lim- 
ited to the state of Kansas, the case actually before the court, it 
is submitted that the principle so broadly stated by the court is 
not one of universal application. 

Even a text-book of such recognized excellence as Angell & 
Ames on Corps.! makes the unqualified statement : “The legisla- 
ture has absolute control over municipal corporations, to create, 
modify, or to destroy them at pleasure,” and cites a string of au- 
thorities in support of this doctrine, not one of which is a decision 
in any New England state. But uniformity in state constitutional 
law is not possible under a union of states with different constitu- 
tional developments such as our states have had, and it is time the 
text-book writers, the bar, and the courts should recognize this 
fact. Indeed, nothing but ignorance of this local constitutional 
development, unlike in different states, can account for the deci- 
sions made a hundred years ago, when the documentary evidence 
of early town powers was not yet in print. It is, however, most 
unfortunate that these decisions should have been followed after- 
wards when we became provided with the means of knowing they 
were erroneous. But odzter dicta upon obiter dicta, even to the 
mth power, cannot establish as a sound principle of law that which 
is essentially unsound. 


Amasa M. Eaton. 


1 roth ed. 22, note 3. 


[To be continued.] 
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LAW AND LOGIC. 


T appears that the logicians themselves are not agreed in their 

definition of logic.1 But most of us laymen, when we think 

of logic, think of the syllogism —a process of reasoning by which, 

from certain general propositions which are assumed, we reach 
an irresistible conclusion. 

For example :— 

All men are mortal. 
All kings are men. 
Therefore all kings are mortal. 

When Chief Justice Holmes condemns as fallacious “ the notion 
that the only force at work in the development of the law is 
logic,’ ? he calls sharp attention to the fact that judicial conclu- 
sions do not flow irresistibly from certain established general pro- 
positions, that the problems with which lawyers and judges have 
to deal are not susceptible of a mathematical solution. To hold 
that logic can answer the questions which judges are compelled to 
answer is giving to this tool of the reasoning faculty a power which 
its makers never claimed for it, and here lies, as it seems to me, 
the chief trouble with Professor Thayer’s distinction between law 
and logic as indicated in the following sentence: “ Admissibility 
is determined, first, by relevancy, —an affair of logic and experi- 
ence, and not at all of law; second, but only indirectly, by the law 
of evidence, which declares whether any given matter which is 
logically probative is excluded.” ® 

We get a little closer to his meaning if we examine a case which 
he cites as one of a great number of cases which “ involve no point 
at all in the law of evidence.” * Richardson sued the railway for 
damages caused by its negligence in failing to prevent the spread 
of fire from its property to the plaintiff's adjoining property, and 
he contended especially that the railway ought to have kept a 
watchman at a certain place on its line. The defendant offered 
to show that it was not the practice of other railways to employ 


1 Mill’s System of Logic, 1. 

2 “The Path of the Law,” 10 HARVARD LAw REVIEW, 465. 
8 Preliminary Treatise on Evidence, 269. 

# Grand Trunk Railway v. Richardson, 91 U. S. 469. 


40 HARVARD LAW REVIEW. 


watchmen in like cases. The court, after defining negligence as 
the failure to exercise the caution and diligence which prudent 
men ordinarily exercise, held that the evidence offered was igrele- 
vant. 

On what ground is this case banished from the domain of law? 
Because the court has excluded evidence which the author consid- 
ers logically irrelevant. If the author had considered the evidence 
to be relevant, then, if I understand him aright, the decision would 
have become a part of the law of evidence, for “the law deter- 
mines as among probative matters, matters in their nature evi- 
dential, — what classes of things shall not be received ”’ (p. 264). 
It appears, then, that when the court decides that a matter which 
is logically relevant is admissible, or that a matter which is logi- 
cally irrelevant is inadmissible, it is deciding no point of law, and 
that the law of evidence begins only when the courts either uncon- 
sciously or purposely violate the rules of logic concerning the rele- 
vancy of evidence. 

Any successful effort to drive out of the field of evidence a large 
number of the cases which we find there would be greeted by most 
of us with enthusiasm. It might enable us to grapple with the 
cases which were left with greater courage. But this effort, as it 
seems to me, is bound to fail, simply because logic furnishes no 
test of relevancy ; and unless we permit the law to decide that 
question for us, it is not going to be decided at all. 

Let us see, for example, how far logic would help us to answer a 
question suggested by John Stuart Mill in his chapter on “ Approx- 
imate Generalizations:” “ A hearsay of a hearsay is worthless at a 
very few removes from the first stage.” 1 It is to be noticed that 
this great logician does not venture to say at just what stage hear- 
say becomes worthless ; and if we put to ourselves that question, if 
we consider fora moment how many impossible assumptions we 
must make in order to supply a basis for mathematical calculation, 
we shall see how far removed we are from the field of exact know- 
ledge. Let us suppose that the statement of a witness has a pro- 
bative value when it is a little more likely to be true than false. 
If we assume, then, that all men are equally truthful and have 
equally good memories, and if we assume further that they are 
equally truthful under all circumstances, whether they are under 
a special temptation to lie or not, and if we assume further that 
every man will tell the truth in seven cases out of ten, it follows 


1 Mill’s System of Logic, ch. 23, sec. 6. 
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mathematically that the statement of a witness on the stand of 
what some other person said to him ought not to be received as 
evidence of the fact stated. of = 74%. There is little less 
than an even chance that in such case we are getting the truth. 

Another illustration of our distance from the field of logical 
certainty is suggested by the author’s criticism of a recent deci- 
sion of the Supreme Court of the United States.! 

He refers to this decision as “a neat illustration of a com- 
mon error,” and after summarizing the statute of Virginia under 
consideration in that case he proceeds : “ That is a statutory regu- 
lation of the responsibility of carriers; and yet, strangely, it is. 
declared to be too plain for anything but statement that it is a rule 
of evidence. Perhaps this exposition may be accounted for by the 
fact that the learned and able judge who gives it was trained in 
the practice of Louisiana, where common law rules and principles 
are much modified or displaced.” 

Here we find that in the opinion of the Supreme Court the pro- 
position that a certain statute is a rule of evidence is too clear for 
argument. In the opinion of the learned author, the proposition 
that the statute is not a rule of evidence is too clear for argument. 
All these ten gentlemen are trained thinkers. They have all 
studied logic. They have all studied mathematics. They will all 
agree that the angles of a triangle are equal to two right angles, 
and they will all agree that the whole is greater than any of its 
parts. The fact that they do not agree upon the question whether 
a given statute.is a rule of evidence points irresistibly to the con- 
clusion that law is not an exact science. 

The last sentence in the criticism above quoted brings us back 
to the question of logical relevancy. When the author finds that 
the Supreme Court has erred, he looks for the cause of this error, 
and he suggests as a cause the fact that Judge White, who wrote 
the opinion in which all the judges concurred comes from Louisi- 
ana. Other lawyers, I fancy, would say that this fact was irrele- 
vant. But how shall the question of its relevancy be determined? 
Certainly there is no rule of logic that will help us, and I am 
utterly at a loss to see how the question is to be authoritatively 
determined except by the judgment of a court. Indeed, it is 
because men of intelligence and experience differ upon the ques- 
tion whether a given matter is relevant that they have to apply to 
the court to settle the dispute. And the judgment of the court, 


1 Richmond Railroad Co. v. Tobacco Co., 169 U. S. 311. 
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when rendered, has the same value in this branch of the law that 
it has in any other branch. It settles the particular dispute not 
for that time only but for the future, and it settles a dispute which 
cannot be settled in any other way. 


If you ask a lawyer whether he really believes that judicial deci- 
sions are mathematical conclusions, he will say that the notion is 
absurd ; that when four judges vote one way and three another, it 
does not mean that the three or the four have made a mistake in 
addition or subtraction. It means simply that the different judges 
have given different weights to divers competing considerations 
which cannot be balanced on any measured scale. One judge, 
for example, may have greater faith in the honesty of witnesses 
than another judge, and be disposed to let in hearsay which an- 
other judge would exclude. The census of liars has not yet been 
taken, and it is just as inevitable that two different judges, when 
left free to act, should come to different conclusions concerning 
the value of hearsay, as that one man should be an Episcopalian 
and another a Baptist. 

But while we are all ready to admit, when brought to book, 
that the law is not an exact science, we are constantly assuming 
the contrary. A lawyer, for example, who is deeply grieved by an 
adverse decision, will say, “I thought that I knew the law,” im- 
plying that the present state of the law is the only question 
involved in the new judgment. This misconception as to the scope 
of the judicial process seems to be based upon a similar mis- 
conception as to the origin and scope of the law, a misconception 
sufficiently indicated in the familiar maxim, “ It is the duty of the 
courts to apply the law and not to make it.” This proposition 
assumes that the law is to be applied to the case in hand much as 
a yardstick is applied to a piece of cloth. Two careful men using 
the same yardstick are bound to reach the same result. - 

This Review has already permitted me to state my reasons for 
believing that what we call the common law springs from our de- 
cided cases.1 You may say, if you please, with James C. Carter, 
that our law “consists of rules springing from the social standard 
of justice,” and you may say with equal truth that our statutes 
spring from the average wisdom of the community. All this is 
very proper talk for the evolutionist and the philosopher, but un- 
less you are going to lose yourself in the fog of predestination, you 


1 Vol. 12, p. 545. 
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must assume that men are free agents, except as they are visibly 


controlled by other men. Environment may be getting in its per- 
fect work on our legislators, but no man knows, until the session 
ends, what sort of a blue book Environment will bring forth. We 
assume, therefore, that our legislators behave pretty much as they 
please, and are responsible for their acts. 

Now in precisely the same sense in which our statute law is 
. made by the legislator, that which we call the common law is made 
by the judge. And in making that law he does not usurp any 
power which does not belong to him, for, as Bentham aptly says, 
a judgment which is used as a precedent “has the effect of a real 


law.” To say, therefore, that the judge makes the law, is simply . 


to say that he renders a judgment which becomes a precedent. 

But the principle which gives to judgments the effect of law 
requires merely that an adjudged case which cannot be distin- 
guished on any rational ground shall be followed. Beyond this 
the judge has a free hand to decide the case before him according 
to his view of the general good. It may be that his decision will 
be governed by “the social standard of justice,’ but the essential 
point is that no human being can tell how the social standard of 
justice will work on that judge’s mind before the judgment is ren- 
dered. It is this element of uncertainty which gives to every new 
judgment the force of a new rule. Without this the law would be 
as fixed as the law of gravitation. It is this element of uncer- 
tainty, too, which makes the practice of the law a highly intellec- 
tual pursuit. An eclipse of the sun can be predicted with such 
_ ease and certainty that the astronomer turns the calculations over 
to his office boy. That is not the sort of work in which judges 
and lawyers are engaged. 


Jabez Fox. 
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JOHN C. CALHOUN AND THE LABOR QUES- 
TION. 


HE system of slavery as it existed in this country before the 
Civil War and the present labor movement present one 
common feature,—a strong opposition to what may be called 
“free labor ;” that is, labor directly competing with, but outside the 
control of, the system. In most cases this opposition has been 
of a local character, involving state or municipal laws alone, but 
sometimes, when the effort has been made to exclude from a State 
free laborers from other States, Federal questions have arisen, 
rights derived from the national Constitution have been measured 
against state authority, the relation of the States to each other 
and to the national government have been considered, and great 
political questions like Nullification, State’s Rights, and Seces- 
sion have been argued and decided on legal grounds long before 
their appearance in politics. 

Had slavery been, as the South claimed, a purely domestic insti- 
tution in the States where it existed, it could not have entered 
national politics. The system depended, however, upon exclusion 
of free competition ; that is, as has been said, the necessity which 
required that it should dominate wherever it existed made it par- 
ticularistic and exclusive. This is the origin of Calhoun’s theories _ 
of the Constitution, and of those influences which forced the system 
of arbitrary control from the position of a domestic institution into 
the broad field of national politics. By the Constitution, Congress 
is given a national power of commercial regulation. Let such a 
power once be established and no State could exclude its operation. 
By the Constitution, citizens of each State have the rights and 
privileges of citizens of the several States, and wherever this was 
recognized any person could move from one State to another and 
freely compete there for labor. But the exercise of this right in 
Southern States plainly would be nothing less than the substitu- 
tion of competition for a system of arbitrary control. 

The question, therefore, which before the Civil War occupied so 
great a place in national politics, was a labor question in which 
those who supported the dominant system were in recognized oppo- 
sition to the Constitution. 
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It is the same situation which has again arisen. We have once 
more the dominance of a labor system, the effort to exclude free 
competition, the resulting expansion from the position of a domestic 
institution into national politics, and then the necessary conflict 
with a free Constitution. There is even a flavor of State’s Rights 
and Secession in Governor Tanner’s threat, something more than 
a year ago, that “I will not tolerate this wholesale importation of 
foreigners into Illinois, and if I hear that a mob is to be brought 
into this State,” ... “I care not on what railroad it comes, or for 
whom, I will meet it at the state line and shoot it to pieces with 
Gatling guns.”! Still more recently Arkansas has endeavored to 
prevent the entrance of free laborers from other States,? and other 
similar instances are not uncommon.’ Both in Illinois and Ar- 
kansas the attempt led to great violence, and placed considerable 
territories in a condition comparable only to that of civil war.* 

It may be worth while, therefore, in view of the strength of the 
recent movement, to review the history of a similar movement 
attempted in the interest of slavery, to show how close a connec- 
tion existed between its theories and direct assault upon national 
existence, and to outline the progress of this assault from resistance 
to the courts, until, joining with other causes operating in the same 
general interest, the result was open rebellion and resistance to 
the Federal army. 

By the laws of many States before the Civil War, immigration of 
free persons of color was forbidden.® In pursuance of this policy, 
South Carolina in 1822 passed a law of which the third section 
enacted, “that if any vessel shall come into any port or harbor of 
this State from any other State or foreign port, having on board 
any free negroes, or persons of color as cooks, stewards, or mari- 
ners, or in any other employment on board of said vessel, such free 
negroes or persons of color shall be liable to be seized and con- 
fined in gaol, until such vessel shall clear out and depart from this 
State; and that, when such vessel is ready to sail, the captain of 
said vessel shall be bound to carry away the said free negro, or 
free person of color.” 

In many ways, the statute bears a striking resemblance to the 


1 Speech at Madison, IIl., Oct. 27, 1898. 
2 State of Arkansas v. Kansas & Texas Coal Co., 96 Fed. 353. 
8 The Commerce Clause of the Federal Constitution, by E. P. Prentice and J. G. 
Egan, 192. 
* United States v. Sweeney, 95 Fed. Rep. 434. 
5 The Commerce Clause of the Federal Constitution, 212 ¢¢ seg. 
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law of Louisiana which the United States Circuit Court declared 
unconstjtutional in 1895,! and which provided “that no sailor, or 
portion of the crew of any foreign sea-going vessel, shall engage 
in working on the wharves or levees of the city of New Orleans 
beyond the end of the vessel’s tackle.” 

In 1823 the validity of the South Carolina law was attacked 
before Mr. Justice Johnson of the United States Supreme Court 
sitting on circuit in Charleston.? By the provisions of the Federal 
Constitution, citizens of each State are entitled to the privileges and 
immunities of citizens of the several States, and among the rights 
thus secured is “the right of a citizen of a State to pass through or 
reside in any other State for the purpose of trade, agriculture, pro- 
fessional pursuits, or otherwise.” ® This was the very right which 
the legislature of South Carolina denied. What, then, was to be 
the effect of these discordant laws ? 

On behalf of free labor it was claimed that, within the scope of 
its operation, the Federal Constitution is supreme. For the slave- 
owners it was urged that, if a law passed by the State in the exer- 
cise of its acknowledged sovereignty comes into conflict with the 
Federal Constitution, they affect the subject and each other like 
equal opposing powers. 

I have not seen the fact noticed elsewhere, but it is of historical 
importance that thus in 1823, nine years before the famous ordi- 
nance of South Carolina, the doctrine, afterward known as Nullifi- 
cation, was argued before a Federal court, and submitted to it for 
decision. 

The position in which Mr. Justice Johnson was placed must have 
been exceedingly difficult. There was probably more or less dis- 
order at the time, for the question was one which commonly awoke 
excitement ; he was alone on the bench, and the whole weight of 
public sentiment in the community where he sat supported the 
organized system of the South. Like other judges of the Federal 
Circuit and District courts, and like most of the Federal justices, 
Mr. Justice Johnson had been a resident of the circuit to which he 
was assigned. He knew the tendencies of public opinion in the 
circuit, and was so situated as to feel their force. There must 
have been a strong temptation to yield to all these influences. 
Congress itself, when petitioned by Northern sailors for relief 


2 Cuban S. S. Co. wv. Fitzpatrick, 66 Fed. Rep. 63. 

2 Elkison v. Deliesseline, 2 Wheel. Cr. Cas. 56. 

8 Corfield v. Coryell, 4 Wash. C. C. Rep. 371; Von Holst, Const. Hist. U. S., 1846- 
1850, p. 140, note I. 
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against this law, felt the pressure, for it took no action, and, as 
Prof. Von Holst remarks, “ either considered the matter too unim- 
portant to bother itself about, or else considered it prudent to let 
such a ticklish question alone.” !_ Not so with Mr. Justice Johnson. 
The questions presented were simple. The first concerned the 
right of a free citizen of Massachusetts to enter and labor in the 
State of South Carolina. Does sucharightexist? “The right to 
one’s self,” said Thiers, “to one’s own faculties, physical and intel- 
lectual, one’s own brain, eyes, hands, feet, in a word to his soul 
and body, is an incontestable right, one of whose enjoyment and 
exercise by its owner no one can complain, and which no one can 
take away. More than this, the obligation to labor is a duty, a 
thing ordained of God, and if submitted to faithfully secures a 
blessing to the human family.”? This “incontestable right” is 
one of the privileges and immunities secured by the Federal Con- 
stitution.? The second question concerned the supremacy of the 
United States government. Does the Constitution create a nation, 
or does it leave a number of sovereign States each free to nullify 
at pleasure the action of the Federal authorities? If freed from 
political influences, no simpler questions could have been presented, 
and in the Federal court no room was found for politics. It was 
under these circumstances that there was rendered the first of that 
long series of decisions by which the Federal courts have consist- 
ently maintained the right of every citizen to follow any lawful 
occupation at any place in the country. More than this, Nullifica- 
tion was for the first time judicially declared unconstitutional. 
The United States Constitution, “the most wonderful instrument 
ever drawn by the hand of man,” said Mr. Justice Johnson in lan- 
guage suggestive of the famous phrase afterward used by Mr. 
Gladstone, created a paramount government which a State cannot 
throw off at its own will and pleasure.* 

The following year the same question, arising upon somewhat 
different facts, but involving the same principle, came before the 
Supreme Court of the United States in the great case of Gibbons 
v. Ogden. In the opinion of the court rendered in that case, the 
supremacy of the Federal authority and the exclusive character of 


1 Const. Hist. of U. S., 1846-1850, p. 129. 
2 Thiers, De la Propriété, 36, 47. 
8 Corfield v. Coryell, 4 Wash. C. C. Rep. 371; Ward v. Maryland, 12 Wall. 418, 430; 
Joseph v. Randolph, 71 Ala. 499 ; United States v. Sweeney, 95 Fed. Rep. 434, 450. 
# Elkison v. Deliesseline, 2 Wheel. Cr. Cas. 56. 
5 g Wheat. 1. 
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the national control of commerce were clearly defined, and the 
rule then laid down is the established rule of the Federal courts to- 
day. In reading that momentous decision, apprehending, as we do 
now, the interests which were at stake, and with which the conclu- 
sion was pregnant, one cannot help pausing to wonder what might 
have been the result had that decision in any way been different 
from what it was. Had the utterance of the court upon the powers 
of the States been ambiguous ; had expression upon the relation of 
the States to the Federal government been avoided and the ele- 
ment of nationality involved less explicitly been disclosed and as- 
serted ; had the advocates of the doctrine of Nullification, when the 
question entered the political field eight years later, the authority 
behind them of the Supreme Court, — where would the influence 
of that decision have led us now? The question at issue, we may 
be sure, had not then its present significance. Those who upheld 
the vast combination controlling Southern labor and excluding free 
competition had not yet been carried by their interests to seek 
the dissolution of the national government. 

Notwithstanding these judicial decisions, South Carolina con- 
tinued to enforce the unconstitutional statute, and her example was 
followed in Louisiana by the passage of a similar act, while at the 
same time the illegality of the proceedings was tacitly recognized, 
when, upon the protest of the English government, an exception 
in the operation of the statute was made in favor of foreign vessels. 
The freedom thus given to foreigners, however, the Federal govern- 
ment was unable to procure for its own citizens, and the matter, 
although often agitated,! rested until 1844, when the State of Mas- 
sachusetts sent Samuel Hoar to Charleston and Henry Hubbard 
to New Orleans, there as its agents to take such legal steps as 
might be necessary to procure the discharge of citizens of Massa- 
chusetts imprisoned under these laws. 

The arrival of these representatives in the cities to which they 
were sent created great excitement. It immediately became ap- 
parent that the labor question was not to be treated as other 
questions, that the law was not to be applied to it as to other sub- 
jects, but that its issues were to be determined in the street and 
by force. In both cases the mission was fruitless and the effort to 
appeal to the courts was abandoned. The laws directed against 
free labor solely because it was free remained upon the statute 


1 Report No. 80, House of Representatives, 27th Congress, 3d Session; Validity of 
South Carolina Police Bill, 1 Op. Atty.-Gen. 659, 2 Ib. 426, and cases cited in “ Com- 
merce Clause,” p. 37, note I. 
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books of Southern States “until swept away by the fire and blood 
which destroyed the guilty cause itself.” 

“What, and how potent,” said Vice-President Wilson, “was the 
agency which this persistent injustice, these continued oppressions, 
exerted on that struggle, Omniscience only knows. How im- 
portant a factor it became in that combination of causes which 
hastened on the bloody struggle, no human sagacity can divine. 
Nor can it be known how much the manly stand of Massachusetts, 
though then overborne, contributed to the building up of that 
power which, sixteen years later, grappled with slavery in arms 
and closed its career of crime.” 4 

In 1856, during the Kansas-Nebraska troubles, another aspect — 
of the question arose which in some ways resembles conditions of 
recent occurrence. Kansas was claimed by the South, and this 
claim could be made good if free immigration could be excluded. 
The attempt was made, therefore, to prevent this immigration by 
force, and it was not long before many avenues of approach were 
occupied by border ruffians whose business it was to prevent free 
immigration. It was in this state of affairs that President Pierce 
called a special session of Congress that an appropriation might be 
made for the army. The bill introduced for the purpose contained 
a proviso looking to the use by the President of Federal troops to 
protect persons and property in the Territory of Kansas and upon 
the national highways leading thereto, as Federal troops have since 
then been used to protect national highways, mails, and interstate 
carriers. 

In the Senate, debate upon the proviso was long and bitter. 
The Southern States, and all who with them supported the South- 
ern system, had passed beyond their attitude of opposition to the 
Constitution and of disregard for judicial decisions to an attitude of 
open resistance to the Federal government. It is true that the use 
of the army as guardians of the peace upon the national highways 
could be hostile only to those who contemplated a breach of the 
peace, but opponents of the army did not shrink from the implied 
confession. Their cause depended so largely upon violence, and 
by it had won so many victories, that they could not regard the 
adoption of any effectual method for preserving public peace as 
an impartial performance of a primary governmental function, but 
rather considered it direct assistance of their enemies. The ques- 


1 Rise and Fall of the Slave Power in America, vol. 1, p. 585. 
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tion was fast becoming one of force merely, and the first battle 
against the Union armies was openly fought in Congress. 

The national government, it was argued, had no right to protect 
interstate highways or interstate carriers. National highways 
leading to Kansas, it was said, extended through every State in 
the Union. “There are in Massachusetts,” said Senator Cass, 
“national highways leading to Kansas.” A proposition that the 
Federal power extended over such roads had never before been 
heard. “What right has the President to go into Missouri, Iowa, 
Illinois, or Indiana, and say, ‘ This is a national highway leading to 
Kansas; here I put my soldiers?’ The State of Missouri protects 
individuals on the highways of Missouri, and you have no more 
right to go there and interfere with her than the English Parlia- 
ment has.” 

The same position was taken by Senator Toucey of Connecticut, 
who was shortly afterward made secretary of war. “ If,’ he asked, 
“the President can protect persons and property in one portion of 
the country, can he not in another?” And then, as the conscious- 
ness asserted itself that his real purpose was not to debate consti- 
tutional questions, but was rather, at all events, to defend the 
interests of a labor system, he put the further question, “Can the 
President march an army into one of the Southern States, and, 
being of the opinion with some that slavery does not and cannot 
exist, interfere there and protect persons and property according 
to those motives?” 

It would be hard to find an incident illustrating more clearly the 
incompatibility of slavery and free institutions. No single govern- 
ment could protect both. While it was necessary to protect slavery, 
commercial development of the country must wait ; free intercourse 
between the States was impossible. 

It was under the influence of these interests that Calhoun de- 
veloped his doctrine that the United States Constitution created 
no nation ; that the government which it established was Federal 
rather than national, “ because it is the government of a commu- 
nity of States and not the government of a single State or nation.” 
Its influence may be seen throughout the course of constitutional 
history before the Civil War, and although it had the distinct dis- 
approval of the Supreme Court it was a doctrine which, by reason 
of its association with industrial interests controlling politics, no 
decision could overthrow. 

Among the many constitutional changes which the Civil War 
produced, no other is so great as that effected by the disappearance 
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of this theory. In Crandall v. Nevada,! a case involving the right 
of free passage from State to State, may be found the substance of 
what was accomplished by that great struggle. All the triumph of 
the armies of the Union breathes in its stately judgment that “the 
people of these United States constitute one nation.” The power 
which South Carolina asserted before the war was that of excluding 
citizens of other States. In 1865, Nevada laid a tax upon persons 
leaving or passing through the State. The difference is of detail. 
Both statutes asserted state jurisdiction over interstate travel. 
Such jurisdiction, the court said, is inadmissible, not alone because 
forbidden by one or two clauses of the Constitution, but because 
at variance with the spirit of the whole instrument. 

Equal rights for all persons within its protection, — this is the 
accomplishment of the Federal Constitution. 

“The most false and dangerous of all political errors,” — this 
is the judgment of John C. Calhoun on the doctrine of equality.? 
In the system which he represented, equality had no place, and the 
free laborer was the first to suffer from its absence, for his only 
possession — the right to work — was taken from him. 

In this respect the situation which has grown up since the Civil 
War exhibits similar conditions. Laborers within the system work 
upon the terms it establishes ; those without have no recognized 
right to work at all, and to them it helps nothing that control is no 
longer in the hands of the masters. Government of all who want 
work by some who want work is idleness for those not governing. 
Protection is not given when intrusted to those whose interest it 
is to withhold it. 

Under Roman law, guardianship of a minor was given to the 
next heir, in the belief that he best would care for the estate, but, 
said Sir William Blackstone, “they seem to have forgotten how 
much it is to the guardian’s interest to remove the incumbrance of 
his pupil’s life from that estate for which he is supposed to have so 
great aregard. And this affords Fortescue and Sir Edward Coke 
an ample opportunity for triumph; they affirming that to commit 
the custody of an infant to him that is next in succession is ‘ guasi 
agnum committere lupo, ad devorandum.’” 

E. Parmalee Prentice. 


1 6 Wall. 35. 
2 Speech on the Oregon Bill, delivered in Senate, June 27, 1884. 
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THE SIGNIFICANCE OF THE HAY-PAUNCE- 
FOTE CONVENTION. 


HE true aspect of the Hay-Pauncefote convention is only 
apparent as one studies the history of the isthmian discus- 
sions and negotiations in the United States. The policy of our 
government since the administration of John Quincy Adams, the 
precise terms of the Clayton-Bulwer treaty, as well as certain 
principles of the Law of Nations, must be examined with care. 
Comment lacking such a foundation is necessarily unintelligent 
and misleading. Much of such comment has recently found its 
way into print. 
Henry Clay, referring to an interoceanic canal in his instruc- 
tions to the Commissioners of the Panama Congress of 1826, 
said : — 


“If the work should ever be executed so as to admit of the passage 
of sea-vessels from ocean to ocean, the benefits of it ought not to be 
exclusively appropriated to any one nation, but should be extended to 
all parts of the globe upon the payment of a just compensation or rea- 
sonable tolls.” 


The Senate in 1835 requested President Jackson to negotiate 
treaties with the Central American governments in order to pro- 
tect such persons as should undertake to construct an isthmian 
waterway, and to arrange for “the free and equal navigation of the 
canal by all nations.” Congress adopted similar resolutions in 
1836. On the 12th of December, 1846, a treaty was concluded 
between the United States and New Grenada, by the terms of 
which the former country guaranteed “ positively and efficaciously 
the perfect neutrality of the before-mentioned isthmus.” In 1849 
Mr. Hise, chargé d'affaires of the United States in Central Amer- 
ica, without the authority of his government concluded a treaty 
with Nicaragua. In the articles agreed upon there was secured 
for the United States exclusive jurisdiction over any isthmian 
route through that country. This treaty was unsatisfactory to the 
President, and so was never submitted to the Senate for ratifica- 
tion. 

In the mean time England had acquired a lodgment in Central 
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America. She exercised dominion over the Mosquito Indians, 
occupying the country at the mouth of the San Juan River, the 
eastern terminus of the projected canal. At the north there was 
the settlement of British Honduras, and the Bay Islands in the 
Bay of Honduras were also claimed. The United States looked 
upon these encroachments with alarm and distrust. In 1849 Mr. 
W. C. Rives was sent to Paris, where he had an interview with 
Lord Palmerston with reference to the British claims. In his 
instructions, Mr. Clayton, then secretary of state, said : — 


“ That the United States sought no exclusive privilege or preferential 
right of any kind in regard to the proposed communication . . . that 
the United States would not, if they could, obtain any exclusive right or 
privilege in a great highway which naturally belonged to all mankind, 
for they well knew that the possession of any such privilege would expose 
them to inevitable jealousies, and probable controversies, which would 
make it infinitely more costly than advantageous ; that while they aimed 
at no exclusive privilege for themselves they could never consent to see 
so important a communication fall under the exclusive control of any 
other great commercial power.” 


These utterances indicate clearly the policy of the United States 
prior to 1850. Our government was glad to join hands with Great 
Britain. We sought no exclusive control; yet exclusive European 
domination was not to be tolerated. Neutralization remained our 
fixed policy. Great Britain agreed. The result was the Clayton- 
Bulwer treaty. 

The great purpose of that treaty was to establish the neutraliza- 
tion of the projected waterway. To accomplish such an end it was 
necessary to make some important preliminary stipulations. The 
text of the treaty is the best statement of what was agreed upon. 
In Article 1: — 


“The governments of the United States and Great Britain hereby 
declare that neither the one nor the other will ever obtain or maintain 
for itself any exclusive control over the said ship canal; agreeing that 
neither will ever erect or maintain any fortifications commanding the 
same, or in the vicinity thereof, or occupy, or fortify, or colonize, or 
assume or exercise any dominion over Nicaragua, Costa Rica, the Mos- 
quito Coast, or any part of Central America.” 


All of these stipulations were necessary. Neutralization of the 
canal prohibited exclusive control by either nation; it required 
the abandonment by England of her dominion over the Mosquito 
Indians, as well as her claims over the Bay Islands. It prohibited 
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the United States equally from colonizing in Central America. 
Fortifications along the canal it absolutely forbade. The funda- 
mental idea expressed by the term “neutralization” prohibited 
cannon and ordnance. “ Neutralized states, persons, and things,” 
writes Professor T. J. Lawrence, “occupy exactly the same posi- 
tion towards hostilities actually in progress as neutral states, per- 
sons, and things ; but they differ from the latter in that they are 
bound by international agreement to take no part in warlike acts, 
and are protected from warlike operations as long as they respect 
this obligation.” 1 A “neutralized ” canal is one which by the con- 
sent of nations is set apart from the seat of hostilities, naval and 
military. No fortifications frown upon its banks; no warships 
block its termini. It is impossible for two nations to insure the 
neutralization of an interoceanic canal by any agreement to which 
they are the sole parties. In view of this fact it was provided in 
the convention of 1850 that both the United States and Great 
Britain should endeavor to secure by treaty the acquiescence of 
other friendly powers, as well as that of the Central American gov- 
ernments. In this way the Clayton-Bulwer treaty was a bona fide 
though preliminary attempt on the part of the two states pecul- 
iarly interested to bring about the result desired. The intention 
of the negotiators was aptly expressed. In Article 8 it is stated 
that the contracting parties not only desired “to accomplish a 
particular object, but also to establish a general principle,” and 
further, “that the canals or railways, being open to the citizens 
and subjects of the United States and Great Britain on equal 
terms, shall also be open on like terms to the citizens and subjects 
of every other state which is willing to grant thereto such protec- 
tion as the United States and Great Britain engage to afford.” 
Since its ratification the binding character of the Clayton-Bul- 
wer treaty has been often questioned. Lack of space forbids a 
full discussion of the several controversies which have arisen. 
Temporary failure on the part of England to relinquish her terri- 
torial claims aroused the indignation of our government. The 
settlement of British Honduras was not intended by the negotia- 
tors to be within the scope of the treaty, and therefore the reten- 
tion of that territory was not unreasonable. England’s continued 
claims over the Bay Islands, as well as her dominion over the Mos- 
quito Indians, were, however, without justification. Her later 
abandonment of these claims, and her compliance with the terms 


1 The Principles of International Law, by T. J. Lawrence, Boston, 1898, p. 486. 
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of the treaty, entirely satisfied our government, as was indicated 
by President Buchanan in his message of December, 1860. The 
Clayton-Bulwer treaty was recognized as binding upon the United 
States by Mr. Seward in 1866, by Mr. Fish in 1872, and by Mr. 
Evarts in 1880. So long as the policy of neutralization seemed 
advantageous, the validity of the treaty was hardly questioned. 

It was the aggressiveness of the French Panama enterprise 
which called forth from Congress and from President Hayes de- 
clarations of a new and different policy, involving a different inter- 
pretation of the compact of 1850. In his message of March 8, 
1880, the President said : — 


“The policy of this country is a canal under American control. . . . It 
will be the great ocean thoroughfare between our Atlantic and our Pacific 
shores, and virtually a part of the coast line of the United States.” 


President Garfield reiterated the same policy. These utter- 
ances gave rise to a prolonged controversy concerning the Clay- 
ton-Bulwer treaty, conducted on the American side by Mr. Blaine 
and Mr. Frelinghuysen, and rebutted by Lord Granville in behalf 
of Great Britain. Neutralization —the traditional policy of our 
government — was flung aside. In its place there was offered a 
unique substitute. In support of it the proposition was advanced 
that the Clayton-Bulwer treaty was a lapsed and voidable agree- 
ment ; and, further, that circumstances had so changed since 1850 
that the United States was no longer bound to observe the terms 
of its contract. Our secretaries found that they had to defend the 
difficult side of the case. The doctrine of American control had 
been launched with more zeal than discretion. However patri- 
otic may have been the motives of its advocates, the policy itself 
had but little foundation in law or history. 

The advantages of a neutralized canal, and also the binding 
character of the Clayton-Bulwer treaty, have since been reasserted. 
President Cleveland, in his annual message of December, 1885, 
vigorously emphasized the former. The latter was admitted by our 
own government as well as England in 1894, in communications 
relating to the Greytown disturbances, in which a British consul 
and British marines had played a prominent part. On February 
5, 1900, Mr. Hay and Lord Pauncefote signed a convention which 
recognized the binding character of the articles agreed upon in 
1850. Finally, in a report of the sub-committee of the Senate 
Committee on Foreign Relations, submitted March 9, 1900, the 
following reference was made to the Clayton-Bulwer treaty :— 
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“Since 1860 the Clayton-Bulwer treaty has been in some way recog- 
nized by the government in each of the succeeding administrations as a 
subsisting compact. Strong reasons for its abrogation have been fre- 
quently stated, and some have always denied its obligatory force, but no 
movement to accomplish that result has been made, ae by Congress 
or the Executive.” 


Intelligent discussion of the merits of the Hay-Pauncefote con- 
vention is an impossibility without the decision of this preliminary 
question : whether or not the Clayton-Bulwer treaty is at the pre- 
sent time binding upon the parties thereto. If we yield: to the 
consensus of opinion of almost all persons now familiar with the 
diplomatic history of the United States for the past seventy-five 
years, we must without hesitation answer the question affirma- 
tively. The significance of the new treaty then becomes at once 
apparent. Whether the United States is gaining or losing by 
the new agreement is simply a matter to be ascertained by com- 
parison of the two treaties. In Article 1 of the Hay-Pauncefote 
convention, the United States is given the right to construct an 
isthmian canal at any time under its own auspices, and to “enjoy 
all the rights incident to such construction, as well as the exclusive 
right of providing for the regulation and management of the 
canal.” The treaty of 1850 gave no such privileges. In Article 2 
of the new agreement it is provided that the United States shall 
maintain a military police along the canal sufficient to insure its 
protection. The treaty of 1850 contains no similar stipulation. 
An adequate force might require the services of many men; and 
under the Clayton-Bulwer treaty, England might well claim the 
right to send British soldiers to the isthmus for the purpose of 
protecting the canal in common with the United States. The new 
treaty, removing the possibility of such a contingency, and with a 
delicate regard for American sentiment, intrusts the entire protec- 
tion of the isthmian waterway to American hands. Thus it is clear 
that the Hay-Pauncefote convention contains concessions which 
are not found in the Clayton-Bulwer treaty. That these conces- 
sions are of value is not to be questioned. 

In many respects the two treaties of 1850 and 1900 are alike. 
The principle of isthmian neutralization established in 1850 is re- 
asserted in the compact of 1900. An arrangement for the appli- 


cation of that principle is set forth according to the plan adopted 


by the Constantinople convention of 1888 for the neutralization 
of the Suez Canal. In the second section of the first article of the 
Hay-Pauncefote convention it is stipulated that “the canal shall 
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never be blockaded, nor shall any right of war be exercised or 
any act of hostility be committed within it.” The Senate com- 
mittee’s amendment, however, renders such a prohibition nuga- 
tory. It is there provided that the conditions and stipulations in 
sections I, 2, 3, 4, and 5 shall not “apply to the measures which 
the United States may find it necessary to take for securing by 
its own forces the defence of the United States and the mainte- 
narice of public order.” However vague the language used, the 
purpose of the amendment is clear. The attempt is made to give 
the United States, when at war, the right to hold the canal as a 
part of its coast line, to defend and blockade it as such, and, if 
necessary, make it the centre of hostilities. It is evident that the 
status of such a waterway would be wholly unlike that of a neu- 
tralized canal, and widely different from that agreed upon by Mr. 
Hay and Lord Pauncefote. 

Criticism of a policy of neutralization must be aimed at the pro- 
visions of the Clayton-Bulwer treaty as well as against those of the 
convention of 1900. If it be assumed that the former is now 
binding on the United States, and yet detrimental to our national 
interests, and if England be unwilling to yield more than is con- 
ceded in the unamended convention of this year, how may the 
United States rightfully secure control over an isthmian canal? 
The only way by which such an end may be accomplished is by 
the offer of some consideration in exchange for the greater con- 
cessions desired. What Great Britain has relinquished in Central 
America during the past half century might be thought to be the 
measure of compensation. A sacrifice such as the relinquishment 
of certain of our territorial claims in Alaska might be required. 
It is not to be denied that the United States has the power,to 
construct a canal across the isthmus, and that if it should und& 
take such a work, England for reasons of her own might long hesi- 
tate to interfere by force of arms. What the United States has 
the power to do in Central America, and what the United States 
has the right to do under its treaty stipulations, are not identical. 
International obligations imposed by treaty do not owe their 
existence solely to the strong arm by which they may be enforced. 
If our government is bound by the Clayton-Bulwer treaty not to 
construct and exclusively control an isthmian canal, it is bound 
simply because it has agreed not to do that very thing. The ratifi- 
cation of the terms of the compact, and not the physical strength 
of the nation, indicates the reality of the obligation. 


Recognition of such a principle is of the essence of the Hay- 
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Pauncefote convention. Its great significance in American diplo- 
macy lies not in its provisions for the neutralization of an inter- 
oceanic waterway, nor in the arrangements for the immediate 
construction of a canal under our own auspices, but rather in its 
acknowledgment that the basis for all Anglo-American negotia- 
tions in regard to isthmian affairs is the terms of the compact of 
1850. Press reports indicate that this was willingly agreed to if 
not suggested by Mr. Hay. It may be urged that his advocacy 
of a plan of neutralization led him to such a course for reasons of 
policy rather than of necessity or duty. Whatever motives may 
have influenced the Secretary of State, the fact remains that the 
convention signed on the fifth of February, shows that this govern- 
ment feels itself bound by its early agreement. Senatorial action 
cannot affect this. Whether that body reject the traditional policy 
of neutralization and attempt to realize visions of American con- 
trol by the incorporation of the amendment suggested, or whether 
the British government be unwilling to acquiesce in the treaty 
thus modified, the work of Mr. Hay and Lord Pauncefote will 
remain, Of course no unratified convention can bind the United 
States. Nevertheless, an unratified convention may exercise 
great influence. That of February fifth is of such kind. It signi- 
fies to the American people, as well as to Congress, that legisla- 
tive action with respect to an isthmian waterway, and yet without 
regard for the Clayton-Bulwer treaty, is improper if not unworthy 
of American statesmanship ; it gives to England no small assur- 
ance that this government is proof against a popular yearning to 
seize an isthmian route and control it irrespective of British con- 
sent ; finally, it is a declaration to other friendly states that the 
United States intends to observe its contracts, and that it regards 
a treaty, in a sense larger than that implied in the Constitution, 
as “ the supreme law of the land.” 
Charles Cheney Hyde. 
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EXCLUSIVE PRIVILEGES GRANTED BY A CARRIER. —A recent decision 
in Minnesota involves an important question as to the rights of a common 
carrier to exploit its passengers for its own profit. The defendant, a 
terminal company, contracted with the proprietor of a livery stable that 
he should have the exclusive privilege of soliciting patronage within the 
station. The plaintiff, a rival hackman, having insisted upon soliciting 
within the station, was ejected by the defendant. It was held that the 
grant of such an exclusive privilege was lawful. Godbout v. St. Paul 
Union Depot Co., 81 N. W. Rep. 835 (Minn.). 

By the great weight of authority, a railroad company may not allow any 
particular hackman or expressman to occupy a favored portion of its plat- 
form to the exclusion of all others who wish to solicit trade, on the ground 
that it is virtually subjecting the travelling public to a monopoly. On the 
other hand, it is settled law that a common carrier may lawfully grant 
exclusive privileges of furnishing refreshments, papers, and the like within 
its station, and of soliciting patronage upon its trains. In regard to such 
things, the railroad is under no obligation to the public, and consequently 
it may sell them out to the highest bidder. Concerning matters neces- 
sarily connected with its public employment of transportation, a carrier 
may not itself make a profit at the expense of the convenience of its pas- 
sengers, for that is a violation of its duty to the public. Clearly it is a 
part of the duty of a railroad — and a terminal company, though not a 
common carrier, is under a similar public duty — to furnish its passengers 
with free ingress and egress to and from its trains. Nor can it be said to 
have provided an unrestricted exit when the most convenient part of the 
platform is occupied by one favored hackman ; for a passenger, if not 
forced, is at least persuaded, to employ that particular one by reason of 
the greater difficulty attendant upon procuring the services of rival hack- 
men. The travelling public, therefore, loses its right to the advantage of 
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free competition and is practically subjected to a monopoly. Indeed, 
that is the very purpose of the restriction. Such a regulation would con- 
sequently seem to be unlawful. State v. Reed, 76 Miss. 211 ; McConnell 
v. Pedigo, 92 Ky. 465 ; 7 HARVARD Law REvIEw, 494. Of the few cases 
to the contrary, there is but one in a court of last resort. ad/road Co. v. 
Tripp, 147 Mass. 35. The English cases on the subject are not applicable, 
as they are governed by the Railway and Traffic Act. 
In the principal case the court sought to draw a distinction because, 
although one man was given the exclusive privilege of soliciting trade 
within the station, all were allowed the same platform facilities outside ; 
therefore, it was urged, the circumstances were similar to the case of 
soliciting upon the train. Yet this does not seem to be true. While upon 
the train the passenger is under no necessity of providing for further 
transportation, and the carrier owes him no duty in that regard. As soon 
as he reaches the station, however, this need arises, and he hires a cab as 
soon as he sees a cabman, without waiting until he reaches the cabs out- 
side of the station. Hence the greater facilities for employing the favored 
hackman create that virtual monopoly which is the ground of objection. 
On principle and authority, therefore, the case might better have been 
decided the other way. 


INDORSEMENT UNDER AN ASSUMED NAME. —A recent case raises a 
very neat question with regard to the passing of title to a negotiable in- 
strument by indorsement under an assumed name. Zhe First National 
Bank of Fort Worth, Texas, v. The American Exchange National Bank, 
New York Supreme Court, Appellate Division, New York Law Journal, 
March 26, 1900. A swindler, writing from Fort Worth, Texas, signing 
himself A. W. Hudson, and fraudulently representing that he was the 
A. W. Hudson who actually owned certain real estate in Denver, managed 
after a prolonged correspondence with a broker in Denver to secure a 
loan of money on the supposed security of the Denver real estate. A 
draft on the defendant bank payable to A. W. Hudson was forwarded to 
Fort Worth, where it was received by the writer of the correspondence. 
He indorsed it to the plaintiff, a purchaser for value without notice of the 
fraud. The court held that the plaintiff, having purchased the draft dona 
Jide from the person to whom it was sent and for whom it was intended, 
had secured a valid title. 

In this and analogous cases the question as to whether a good title was 
passed to a dona fide purchaser depends on whether the indorser was or 
was not the person whom the drawer intended to designate as payee. In 
general the name of the payee designates him sufficiently, but the diffi- 
culty comes when the name inserted is not the true name of the person 
claiming to be payee. In such cases there may be other grounds of iden- 
tification. Thus, where one is personally present, and a negotiable instru- 
ment is delivered to him by the maker who intends him to be the payee, 
he gets title, even though the instrument was made payable to a different 
person whose name the swindler had fraudulently assumed. Personal 
presence is regarded as a means of identification even surer than one’s 
name. Robertson v. Coleman, 141 Mass. 231. But where one who is not 
personally present is designated by a name, the name is generally the 
only ground of identification, and only the person possessing that name 
can pass a good title. Armstrong v. National Bank, 46 Ohio St. 512. 
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These principles are familiar in the law of sales. Edmunds v. Merchants’ 
Transportation Co., 135 Mass. 283; Barker v. Dinsmore, 72 Pa. 427. 

In the principal case there are two views which may be taken in deter- 
mining whether the person whom the drawer intended to designate as 
payee was identical with the absent impostor who indorsed as payee: 
Did the drawer intend to make the draft payable to the person with whom 
the correspondence had been carried on, erroneously supposing him to be 
owner of the Denver real estate? Or did he intend the owner of the 
land to be payee, regardless of the man with whom the correspondence 
- had been conducted? The court took the first of these two views, with- 
out considering the second, remarking that the facts were the same as if 
the swindler had been personally present. It is, however, evident that a 
distant correspondent can by no means be so clearly identified as a man 
present in person. The question as to which view more accurately repre- 
sents the intention of the drawer is extremely close, and deserved further 
consideration than it received. Considering the favor with which a pur- 
chaser for value is regarded, the view taken in the principal case is 
probably the better; but if the evidence, which is very scantily given, 
showed that the drawer had from outside sources a distinct conception of 
the real A. W. Hudson, the owner of the real estate, and did not rely 
merely on the representations made in the correspondence, the case might 
well have gone the other way. Cundy v. Lindsay, 3 App. Cas. 459. 


RECOVERY BY A MARRIED WOMAN FOR THE IMPAIRMENT OF HER EARN- 
1nG Capacity. — An interesting question arising under the modern mar- 
ried women’s property acts concerns the right of a married woman to re- 
cover damages for the impairment of her capacity to perform labor outside 
of her ordinary household work. At common law it is the husband only 
who can recover in such instance. He is absolutely entitled not only to 
the services of the wife in connection with the family, but also to what- 
ever she may earn outside. Buckley v. Collier, 1 Salk. 114. Conse- 
quently, when the wife is injured, he may recover in a lump sum for the 
loss he sustains from his wife’s inability to work for him or for others. 
But in the flood of legislation which has so completely altered the status 
of the married woman, it is in general expressly provided that the earn- 
ings of a wife from work performed on her sole and separate account 
shall remain her own, free from her husband’s control. Under such a 
statute it has recently been held that, in an action by a married woman to 
recover for personal injuries, damages should be given for the impairment 
of her capacity to work outside the household. Zexas & Pacific Railway 
Co. v. Humble, 97 Fed. Rep. 837 (C. C. A., Eighth Cir.). The conclu- 
sion reached in this case would seem to follow logically from the statute. 
If the earnings of a married woman for such outside work are no longer 
the property of the husband, but belong absolutely to his wife, it follows 
that she is the proper person to recover for the money she would have 
earned but for her incapacity. It is true that in many instances a married 
woman never has worked outside the household, and the probability 
that she will do so is too slight to allow recovery. Yet it is for the jury 
to assess in each case the value of the work which the plaintiff would 
probably have performed. The principal case represents the weight of 
authority. Harmon v. Old Colony R. R. Co., 165 Mass. 100; Brooks v. 
Schwerin, 54 N. Y. 343. 
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The real objection to allowing the wife to recover is based on practi- 
cal grounds. The right to recover for the services which the wife would 
probably have rendered in the household still belongs to the husband. 
Mewhirter v. Hatten, 42 Towa, 288. Now, where the wife recovers for 
her incapacity to work outside the family, and the husband recovers for 
her incapacity to work in the household, it is almost inevitable that juries 
will allow a lapping over of one ground of recovery on the other, thus 
inflicting upon the defendant double damages. The more work a wife is 
likely to do in the household, the less is she likely to perform outside, 
and there should therefore be a total sum, equal to what the husband 
would recover at common law, above which the value of her entire capa- 
city to labor should not ascend. Yet this is not likely to be regarded by 
juries, especially when the trials by the husband and wife are separately 
conducted. Admitting, however, as we must, that the principal case is 
correct, the difficulty of double damages might well be minimized by 
legislative enactment compelling the actions to be joined, or providing 
some short period of limitations for bringing them, making it necessary 
that both should be pending at the same time. 


LIABILITY FOR THE NEGLIGENCE OF AN INDEPENDENT CONTRACTOR. — 
The rule is generally stated that an employer is not liable for the negli- 
gence of an independent contractor except in three cases: where the act 
the contractor is employed to do is one which, if done by the employer, 
would be done at his peril ; where the contractor is employed to execute 
certain work which the employer is under a statutory duty to perform ; 
where the work which the contractor is employed to do is unlawful or a 
public nuisance. ngell v. Eureka Club, 137 N. Y. 100. In cases other 
than the above, when the injury is due to the collateral negligence of 
the contractor, the employer is not liable. Connors v. Hennessy, 112 
Mass. 96. 

These exceptions seem to have been considerably extended in a recent 
case, Covington Bridge Co.v. Steinbrook, 55 N.E. Rep. 618 (Ohio). The 
defendant had employed a contractor to tear down a building that was 
partially destroyed by fire. When the building had been so far torn down 
as to leave it in a dangerous condition, the contractor employed a sub- 
contractor to complete the contract. Owing to the negligence of the latter, 
part of a wall fell and damaged the plaintiff’s house which adjoined. The 
defendant was held liable for the injury on the broad principle that one 
employing a contractor cannot escape liability for an injury that might 
have been anticipated as a probable consequence if reasonable care were 
omitted in the performance of the contract. Though the court professed 
to recognize the independent contractor principle, there is probably no 
kind of contract in which a negligent act of the contractor may not work 
an injury, and the language of the court is certainly broad enough to 
extend to all. Unless, indeed, it was intended to restrict the rule of the 
principal case to building contracts, — an intent which nowhere appears 
in the decision, — the principle may for all practical purposes be regarded 
as abrogated in Ohio. 

There seems to have grown up a more or less well recognized rule that 
where the contract contemplates labor to be done on a highway, the 
employer owes the public the duty of an insurer against the contractor’s 
negligence. il] v. Tottenham, 106 L. T. Rep. 127; Penny v. Wimbledon 
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Council, [1899] 2 Q. B. 72 ; Halliday v. Telephone Co., [1899] 2 Q. B. 392 ; 
The Snark, |1899| P. D. 74. And those who thus interfere, though law- 
fully, with the public’s superior right to the use of the way, may well be held 
to this increased liability. But in other cases, where the act is one which 
the employer himself from a lack of the requisite skill could not perform, 
it is surely unjust to hold him liable for the negligence.of a contractor, 
in the selection of whom he has used due diligence. On the introduction 
of the independent contractor exception, it appeared to be of considerable 
lextent, but the tendency in many jurisdictions is greatly to qualify it, and 
place it more and more in line with the rules governing master and ser- 
vant. As the doctrine does not seem to have outlived its usefulness, it is 
satisfactory to note that the weight of authority, in this country at least, 
is still against the principal case. 


MARRIAGE CONTRACTS AND THE STATUTE OF FRAUDS. — Mutual prom- 
ises to marry have been generally treated by the courts as subject to the 
same rules as ordinary business contracts. But, in a recent Maryland 
case, it was held that the section of the Statute of Frauds forbidding 
action to be brought on any agreement, not to be performed within one 
year, unless evidenced by a written agreement, does not include marriage 
contracts. Lewis v. Zapman, 44 Atl. Rep. 459 (Md.). The grounds for 
the decision were, first, that in 1676, when the Statute of Frauds was 
passed, it being unsettled that an action could be maintained at common 
law on marriage agreements, it is not legitimate to infer that parliament 
intended to include such contracts, and, secondly, that, since the contract 
affects the very basis of society, it should not be massed with other con- 
tracts under the general head of “ any agreement.” 

In the seventeenth century, marriage itself having been under the 
sole cognizance of the ecclesiastical courts for five hundred years, there 
was considerable dispute as to whether anything so closely akin to it as 
the contract to marry should come under common law jurisdiction. An 
action on such a contract, however, was allowed in 1639, Stretch v. Par- 
ker, Rolle, Abr. 22, and again in 1672, Holcroft v. Dickenson, 1 Cart. 
233. In 1676, therefore, when the statute was passed, had parliament 
intended to exclude such contracts, it seems that the intention would 
have been clearly expressed. Further, as the clause of the statute 
regarding agreements in consideration of marriage was held in 1679 to 
include the marriage contract, PAi/pot v. Wolcott, Skinner, 24, an inter- 
pretation later overruled, it appears that the courts did not then regard 
the marriage agreement as excluded by parliament. Nor can a better 
justification be found in any essential difference in nature. That it is 
unusual and unnatural to find exact written evidence of marriage prom- 
ises, may be an argument for expressly excepting them from the statute ; 
but on the other hand this usual lack of exact evidence makes such con- 
tracts most likely to be subject to the very fraud, perjury, or half uncon- 
scious misstatement, after the lapse of a considerable time, that the stat- 
ute was constructed to prevent. To bring the contract into court is to 
treat it as a business agreement, and it is, therefore, not unfair to insist 
on the same evidence that is required in all business agreements. 

The point has apparently never been decided in England. In Amer- 
ica it is generally held that the marriage contract is within the statute. 
Derby v. Phelps, 2 N. H. 515; Wichols v. Weaver, 7 Kan. 373; Ullman 
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v. Meyer, 10 Fed. 241 (Cir. Ct., N. Y.). In New York and Illinois the 
contrary view has prevailed, in the one state, because the local statute 
refers only to “ transactions affecting personal property,” Brick v. Gan- 
nar, 36 Hun, 52; and in the other because the contract was regarded as 
“continuing,” and so beyond the statute’s provisions. Blackburn v. 
Mann, 85 lll. 222. The distinction drawn in the principal case, there- 
fore, does not seem to be justifiable. . 


Part PERFORMANCE OF A PaROL CONTRACT TO CONVEY LaNnpD. —It is 
a general rule of equity that, in order to take a parol contract for the con- 
veyance of land out of the Statute of Frauds, there must be such a part 
performance by the plaintiff as to make it a fraud upon him if the contract 
be not enforced. If adequate compensation can be had in money dam- 
ages, he is left to his action of quasi-contract. Yet, where the plaintiff 
has altered his position in such a way that no pecuniary payment can 
make up for the loss incurred, equity will decree specific performance, on 
the ground that it will not suffer the Statute of Frauds to be made an 
instrument of injustice. Although the mere payment of the purchase- 
money, therefore, is insufficient, if the purchaser has taken possession in 
pursuance of the oral agreement, the seller can be compelled to grant a 
conveyance of the property on the ground that otherwise the plaintiff 
would suffer an irreparable injury. 

Whether the same rule should ever be applied where the performance 
has been the giving of personal services is a question of some difficulty. 
In a late case the defendant’s intestate, while suffering from an offensive 
disease, made an oral agreement to convey land to the plaintiff in con- 
sideration of care during the rest of his life. The plaintiff, who had duly 
performed her part of the contract, obtained a decree for specific perform- 
ance. Lothrop v. Marble, 81 N. W. Rep. 885 (S. D.). This decision is 
in accord with the doctrine generally accepted in America. Rhodes v. 
Rhodes, 3 Sandf. Ch. 279 ; Davison v. Davison, 13 N. J. Eq. 246. The 
English rule is that specific performance will be decreed only where the 
act of part performance is of such a nature as to point exclusively to a 
contract like that set up; hence personal services are not sufficient, for 
they might have been rendered equally well in the expectation of pecu- 
niary reward. JJaddison v. Alderson, 8 App. Cas. 467. Although this 
distinction seems unsatisfactory, the English view is supportable on the 
broader ground that such services may in fact be adequately compensated 
in money damages. Where a prospective purchaser has entered into 
possession of land, not only has he acquired a sentimental interest in the 
property itself, but he has also made various expenditures for the enjoy- 
ment of his ownership, many of which are of no value to the defendant. 
The plaintiff is a loser, therefore, unless he can obtain specific perform- 
ance ; for it is the gain of the defendant, and not the plaintiff’s outlay, 
which is the basis of an action of quasi-contract. In the matter of nursing 
an invalid, however, the defendant has received the benefit of all the 
sacrifice and expenditure of the plaintiff, and thus the full amount can be 
recovered in quasi-contract. The granting of this form of equitable relief 
against the Statute of Frauds, being in the nature of judicial legislation, 
should not be extended beyond the bounds of strict necessity. The 
wisdom of the American view, therefore, in regard to contracts of personal 
service, may well be questioned. 
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DEDICATION OF LAND TO. THE PuBLic. — The doctrine concerning the 
dedication of land by an owner to the use of the public has been a source 
of much perplexity to the courts. Where the matter is not controlled b 
statute, it is the more general view that, in order to effect a binding dedi- 
cation, such that the rights and liabilities of the owner are superseded by 
the rights and liabilities of the public, the transaction must be bilateral ; 
there must be some act on the part of the dedicator showing a clear intent 
to dedicate, and some act of acceptance on the part of the public. No 
formality is necessary on either side. The dedication may be by parol ; 
and the acceptance by mere user by the public as public property, for 
however short a period. Stewart v. Conley, 27 So. Rep. 303 (Ala.) ; 7 Har- 
VARD Law REVIEW, 44. 

A recent case illustrates the nature of the transaction. Pittsburg v. 
Epping-Carpenter Co., 45 Atl. Rep. 129 (Penn.). The dedicator drew up 
a plat of certain premises, leaving a strip along a river as a place for a 
public wharf. The court held that acceptance was necessary to complete 
the dedication. It was said that user by the public and repair by the 
municipal authorities were valid modes of acceptance ; and, further, that 
the dedication was also made binding on the dedicator by reason of the 
sale of lots by him in accordance with the plat. This last view, based on 
the theory of estoppel, was relied upon in one of the earliest American 
cases, Cincinnati v. White, 6 Pet. 431; but it is open to the objection 
that the public in general has not altered its position in reliance on the 
plat, and the estoppel would seem to run, then, not in favor of the public, 
but only of those individuals who purchased lands. 

Much of the difficulty in connection with this subject seems to come 
from attempting to reconcile it with the theories of transfer of property 
between individuals. Dedication is usually likened to a grant, but it has 
many peculiarities which make it utterly irreconcilable with such a view. 
There need be no deed or writing to complete a dedication, nor is there 
any definite grantee. ‘eopeayes while it is generally law, and a thoroughly 
practical doctrine, thaf, in the absence of an express dedication, the public 
may nevertheless gain a right to use a private road by a twenty years’ user 
by analogy to the Statute of Limitations (/ennings v. Tilsbury, 5 Gray, 73), 

et on the theory by which similar private rights are gained this would be 
indefensible, since the owner of the land could manifestly not sue the 
indeterminate public during the period, and the user would therefore not 
be legally adverse. It would make for clearness to recognize that the 
subject of dedication must be given a distinct and independent position 
among the different methods of the transfer of real estate, and must be 
treated on a broad basis, according to the rules which have been formu- 
lated concerning it, not seeking to draw a too close analogy to similar 
methods of transfer between individuals. 


STOPPAGE IN TRANSITU.—The right to stop in ¢ransitu was said by 
Lord Kenyon to be “an equitable lien adopted by the law for the pur- 
pose of substantial justice.” Hodgson v. Long, 7 T. R. 440. A more 
definite statement of the right would perhaps be that it is a power in the 
vendor while the goods are in transit to make himself an equitable mort- 
gagee. There was formerly much discussion as to whether the contract 
of sale is rescinded by a stoppage im ¢ransitu, but it is now generally 
admitted that it is not. Kemp v. Falk, 7 App. Cas. 573. There are 
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strong practical reasons for this latter view, as in the case of a decline 
in the value of the goods the vendor under it is entitled to recover his 
loss from the vendee, while of course if the contract were rescinded he 
could not. In a recent case the vendor had stopped the goods in transit 
and sold them, without notice to the vendee, for less than the contract 
price. In an action brought for the deficiency the defendant demurred 
to a declaration setting out the above facts, and the demurrer was sus- 
tained. Davis Sulphur Co. v. Atlanta Guano Co., 34 S. E. Rep. ror 
(Ga.). The court denied that stoppage i# transitu rescinded the con- 
tract, but it seems difficult to sustain the decision on any other theory. 

Where a mortgagee wrongfully sells the property mortgaged for less 
than the mortgage debt and sues for the debt, the mortgagor undoubt- 
edly has an equitable right to set off the amount the mortgagee received 
for the goods, or, if they were sold for less than their fair market value, the 
set-off would be of what they were worth at the time of the sale. The 
vendor in the principal case, after the stoppage, occupied the position of 
a mortgagee, and, even though the sale were wrongful by reason of failure 
to give notice, he would still be entitled to the difference between the 
contract price and the market value of the goods at the time of the sale. 
But where the goods are perishable, or subject to rapid fluctuations in 
value, it seems only equitable to allow the vendor to resell the goods with- 
out waiting to notify the vendee. Diem v. Koblitz, 49 Ohio St. 41. It 
would indeed be strange for equity to give the vendor the right to stop im 
transitu and at the same time to hedge it with such restrictions as greatly 
to impair or, in many cases, altogether destroy its value. Consequently 
the duty is on the defendant to set up the equitable defence that the sale 
by the plaintiff was made under such circumstances as to be unjustifiable, 
and that the contract price was not greater than the fair market value of 
the goods at the time of the resale. The demurrer to the declaration in 
the principal case, therefore, should have been overruled. 


LIABILITY FOR NEGLIGENT FatsE STATEMENTS. — How far liability 
exists, apart from contract, for damages resulting from action on negligent, 
but not fraudulent, false statements, made with the intention or know- 
ledge that they will be acted upon, is extremely unsettled. In a recent 
case, the plaintiff, relying on the negligent statement of the defendant, a 
physician, that she incurred no danger, dressed a malignant sore, for 
which the defendant was treating her husband, and thereby became in- 
fected. In an action brought for the injury, the defendant was held liable. 
Edwards v. Lamb, 45 Atl. Rep. 480 (N. H.). Had the defendant gratui- 
tously operated on the plaintiff, and negligently injured her, his liability 
would have been undoubted. The question is, does liability disappear 
when the negligence is in words? The English courts have accepted the 
dictum in Peek v. Derry, 14 App. Cas. 337, that no liability exists for 
false statements not known to be false. Angus v. Clifford, [1891] 2 Ch. 

. In America some states have taken the same view. Jarsh v. 
Fuller, 40 N. Y. 562; Hubbard v. Weare, 44 N. W. Rep. 915 (Ia.) ; others 
have openly declared that negligent false statements, intended to be acted 
upon, cause liability for any resulting damage. Houston v. Thornton, 
29 S. E. Rep. 827 (N.C.) ; Harriott v. Plimpton, 166 Mass. 585. Some 
few states have reached this same result by conclusively presuming know- 
ledge where the truth ought to have been known, and so finding fraud. 
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Watson v. Jones, 25 S. E. Rep. 678 (Fla.) ; Cotzhausen v. Simon, 47 Wis. 
103. 

The broader doctrine, according to which the principal case was de- 
cided, seems, theoretically and practically, to be sound. Ifa man is held 
liable where his acts cause damage as a reasonable and probable conse- 
quence, it is just that he should similarly be held liable where his words, 
through another’s acting on them as intended, have the same conse- 
quence. A physician cannot rightly be absolved from liability for dam- 
age resulting from his negligence, because he advises a certain course of 
conduct instead of administering medicine or performing an operation. 
In both cases it is his negligent acts, for words are acts, which cause the 
damage. And the difficulty of deciding what is negligent statement is no 
greater than the difficulty, with which juries now successfully contend, of 
deciding what is negligent conduct. As civilization progresses, every one 
must depend more and more on the statements of experts. These men 
should be held to as high a standard of care as bridge-builders, railroad 
managers, or others whose work consists in acts, as distinguished from 
words, for on the carefulness of both alike the well-being of the commu- 
nity depends. In England the courts will probably feel bound to follow 
the dictum in Peek v. Derry, supra, at least until its authority becomes 
quietly dissipated by not being followed in spirit. But in America, 
where the question is still practically unsettled, it is to be hoped that the 
courts will accept the broad doctrine that negligent statements, made 
with the intention or knowledge that they will be acted upon in matters 
of importance, cause liability for damage resulting from such action. 


Tue Liasitity or Trust EsTaTEs FOR TORTS OF THE TRUSTEE. — 
An interesting question was presented in a recent case, Re Raybould, 
[1900] 1 Ch. 199. A trustee, while working a colliery for the benefit of 
the trust estate, caused, without personal negligence on his part, a subsi- 
dence of the plaintiff’s adjoining property. The plaintiff recovered judg- 
ment against the trustee for the damage. It was held that since the trus- 
tee was entitled to be indemnified out of the trust estate, the plaintiff 
could have the benefit of this right and obtain payment of the judgment 
directly out of the trust estate. 

This decision was very severely criticised in a recent number of the 
Law Times (March 17th, 1900). The decision was said to be based 
on a subrogation of the plaintiff to the trustee’s right to indemnity. Yet 
the court did not profess to place the decision on that doctrine, and 
there would not seem to be the slightest element of subrogation involved. 
The right to be subrogated to a claim exists only where a person in 


a position analogous to that of surety is compelled either by his obli- — 


gation or his own interest to satisfy that claim. It is based on a pre- 
sumed assignment of the claim to him in consequence of his having 
paid the original claimant, and cannot therefore exist before there is 
actual payment. So far is the principal case from being one of subro- 
gation that the right here exists before payment by the trustee— had 
there been payment, no right against the trust estate could arise. The 
true explanation of the principal case, as well as of the large class of 
cases holding that where debts are incurred by a trustee authorized to 
carry on a business for the benefit of the trust estate, creditors can pro- 
ceed directly against the estate, is that they are all actions for an equi- 
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table execution. The creditor has a claim against the trustee, who in turn 
has a right of exoneration from any liability incurred by him without 
fault in managing the estate. This right is not merely one of reimburse- 
ment, but the trustee is entitled to apply the income of the trust estate 
to discharge the claim. There is therefore no reason why the creditor 
may not, by an equitable execution, apply this right of exoneration to the 
satisfaction of his own claim. True, no general creditor of the trustee 
can get at this right of exoneration, but that is owing to its peculiar 
nature ; it is a right against the trust estate solely for the purpose of sat- 
isfying that particular claim. 

It does not appear in the principal case that the trustee was expressly 
authorized by the testator to carry on a business for the benefit of the 
trust estate ; but though Worrall v. Harford, 8 Vesey, 4, which limited 
the right of recovery to liabilities incurred in such a business, was cited, 
it is perhaps too much to infer that the court meant to dissent from that 
and similar decisions. In the United States this limitation has been 
generally disregarded, and properly, for it is purely arbitrary and at the 
same time unjust. The principal case is, at all events, a long step to- 
wards a consistent doctrine. 


RECENT CASES. 


AGENCY — INDEPENDENT CONTRACTOR — NEGLIGENCE. — Through the negligence 
of an independent contractor employed by the defendant to tear down a building, part 
of a wall fell, damaging the plaintiff's building. e/d, that the defendant is liable 
though he used due care in selecting a competent contractor. Covington Bridge Co. 
v. Steinbrook, 55 N. E. Rep. 618 (Ohio). See Notes. 


AGENCY — UNDISCLOSED PRINCIPAL — ELECTION. — /e/d, that an unsatisfied judg- 
ment against an agent, obtained in ignorance of the existence of his undisclosed princi- 
pal, is no bar to a subsequent action against the principal. Brown v. Reiman, 62 N.Y. 
ae 663 (Sup. Ct., App. Div., Fourth Dept.). 

here is very little authority on the point in this country. Beymer v. Bonsall, 79 Pa. 
St. 298, is probably in accord with the principal case, though the decision is not quite 
clear. The English courts, however, maintain the opposite view. Priestley v. Fernie, 
H. & C. 977. While the present case is clearly correct in holding that the plainti 
could not make an election without knowing of his right against the principal, never- 
theless recovery might well have been denied on the ground that the plaintiff’s cause 
of action had become merged in the judgment against the agent. His right is really a 
single contractual claim on which by an anomaly he is allowed to proceed against either 
the agent or the principal ; but as soon as this claim is turned into a judgment against 
one, it is gone, and there is no longer any basis for an action against the other. See 
Kendall v. Hamilton, 4 App. Cas. 504, 514. 


AGENCY — WRONGFUL SALE— INNOCENT PURCHASER. — The plaintiff consigned 

oods to a retail grocer to sell on commission in the ordinary course of his business. 

he consignee immediately sold the entire stock for cash to the defendant, who had no ~ 
notice of the agency. e/d, that the plaintiff can maintain replevin. Romeo v. Mar- 
tucci, 45 Atl. Rep. 1 & 99 (Conn.). 

Apparently the precise point here involved has never before been decided, but, on 
principle, the case can hardly be supported. The court relies’upon the well-settled law 
that a factor cannot pass the title of his principal by a pledge or barter. inder v. 
Shaw, 2 Mass. 397; Guneiro v. Peile, 3 B. & Ald. 616. These decisions are, however, 
based on the fact that such acts are not naturally incident to a power of sale, and hence 
no authority can be implied. But in the principal case there is no need for an implied 
authority, since the consignee has an express power to sell. The limitation of this 
authority to sales at retail should be no more effective against a purchaser ignorant of 
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the restriction than would instructions to sell only at a certain price. Whitehead v. 
Tuckett, 15 East, 400. Moreover, where the decisions are not expressly binding, it 
seems that the court might well, by protecting the innocent purchaser, reach the result 
which is proved by the factor’s acts to be commercially desirable. 


BANKRUPTCY — CORPORATIONS — ACT OF BANKRUPTCY. — Hé/d, that an applica- 
tion by an insolvent corporation for the appointment of a receiver under a state law is 
not an act of bankruptcy. Ju re Empire Metallic Bedstead Co., 98 Fed. Rep. 981 (C. 
C. A., Second Cir.). . 

Under the Bankruptcy Act of 1867 the opposite result was reached. /n re Bininger, 
Fed. Cas. 1420; Lowell, Bankr. 25. The decisions under the Act of 1898 are conflicting. 
In accord with the principal case, see Jz re Baker Ricketson Co., 97 Fed. Rep. 489 
(Dist. Ct., Mass.). Contra, Mather v. Coe, 92 Fed. Rep. 333 (Dist. Ct., Ohio). The 
earlier Act provided in § 39 that a person may be declared an involuntary bankrupt “ if 
he suffers his property to be taken on judicial process with intent to give a preference.” 
The application for a dissolution was held to be a judicial process. The present Act 
in § 3 d (3) contains a substantially similar provision declaring it an act of bankruptcy 
“to suffer any creditor to obtain a preference through 2 proceedings.” Therefore 
an application for the appointment of a receiver ought to be considered an act of bank- 
ruptcy if the provisions of the state insolvency law give precedence to claims of credit- 
ors other than those entitled thereto by the national Act, for in that case the applica- 
tion would result in giving preferences. Since this appears to be true under the New 
York statutes, 1 Rev. Stat., 2 ed., 669, the principal case seems incorrect. 


BANKRUPTCY — PREFERENCES — TRANSFERS PURSUANT TO PRIOR CONTRACT. — 
The plaintiff advanced money to the defendant’s assignor in bankruptcy, and the latter 
contracted to transfer certain personal property to the plaintiff unless the loans were 
repaid within a specified time. The debtor failed to pay, and, within four months 
before he filed a petition in bankruptcy, transferred the property to the plaintiff. 
aig hos the conveyance is not a preference. Sabin v. Camp, 98 Fed. Rep. 974 (Cir. 

t., Oreg.). 

The Santon seems incorrect. Both the Bankruptcy Act of 1867 and that of 1898 
declare that conveyances amounting to preferences are void if made within four months 
before the filing of the petition. Act of 1898, § 60 b; Act of 1867, § 35. Nevertheless, 
under the earlier Act it was held that a transfer, though within the four months, was 
valid if made according to a prior agreement which equity would specifically enforce. 
In re Jackson Tron Mfg. Co.,15 N. B. R. 438; Douglas v. Vogeler,6 Fed. Rep. 53. The 
Act of 1898, § 70 (3), defines the property which rests in the assignee as that on which 
the bankrupt’s creditors could levy. But this should not alter the law, for property is 
not subject to attachment if an agreement by the debtor to convey it can be specifi- 
cally enforced. 2 Freem. Judg. § 397. Equity would not have enforced the contract in 
the principal case, however, since its subject-matter is personalty, and, therefore, the 
transfer to the plaintiff should have been held a preference and void. Jn re Sheridan, 
98 Fed. Rep. 406. 


CARRIERS — NEGLIGENCE — PERSONS NOT PASSENGERS. — The plaintiff, who had 
boarded a train for the purpose of speaking to a passenger, was injured by the negli- 
gence of the railway. He/d, that the company is not liable, since its employees had 
res = her presence. Bullock v. Houston, etc. Ry. Co., §5 S. W. Rep. 134 (Tex., 

iv. App.). 

By the weight of authority, the carrier is under a duty, irrespective of notice, to use 
the same care toward persons for whom the passenger may demand access to the train 
that he must use toward the passenger. Little Rock, etc. R. R. Co. v. Lawton, 55 Ark. 
428 ; Louisville, etc. Ry. Co. v. Crunk, 119 Ind. 542. The principal case is a novel at- 
tempt to include mere social visitors among such persons. The right has not, however, 
been extended by the decisions beyond cases where the assistance of the third person 
is reasonably necessary to aid the passenger to enter or leave the car, since the public 
duty of the carrier covers only such matters as are incidental to the carriage. Doss v. 
Missouri, etc. Ry. Co., §9 Mo. 27; Whitey v. Southern Ry. Co., 122 N. C. 987. Here, 
therefore, there should be no more than the ordinary liability of a landowner, and, as 
there is, generally speaking, no duty to anticipate trespassers, the decision is correct. 
Palmer v. Northern Pac. R. R. Co. 37 Minn. 223. 


CARRIERS — PuBLIC Duty — EXCLUSIVE PRIVILEGES. — He/d, that a common car- 
rier may grant to a hackman the exclusive privilege of soliciting patronage within its 
Station. Godbout v. Saint Paul, etc. Co., 81 N. W. Rep. 835 (Minn.). See Notes. 
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CARRIERS — TICKETS — MISTAKE. — The defendant’s ticket agent by mistake gave 
the plaintiff, instead of an unlimited ticket, one which was void after a certain date. 
After that time the conductor refused the ticket, and ejected the plaintiff upon his fail- 
ure to pay fare. He/d, that the plaintiff may recover for being ejected. Walker v. 
Price, §9 Pac. Rep. 1102 (Kan., C, A.). 

The doctrine of this case has some support. ansas, etc. Ry. Co. v. Riley, 68 Miss. 
675; Georgia Ry. Co. v. Dougherty, 86 Ga. 744. The great weight of authority is, how- 
ever, that a ticket when presented on the train is governed by the terms on its face, 
regardless of the mistake of the selling agent. Bradshaw v. South Boston R. R. Co. 
135 Mass. 407; Zownsend v. New York, etc. R. R. Co., 56 N. Y. 295. This seems the 
sounder view, for the carrier in issuing the ticket merely undertakes to accept it accord- 
ing to its terms in discharge of the holder’s common law obligation to pay fare. There- 
fore, when a ticket is presented which is on its face invalid, the holder has no right to 
ride without paying on the train, and the company should be justified in ejecting him. 
The purchaser, of course, has his remedy either in tort for the negligent misrepresenta- 
tion of the ticket agent, or in contract for breach of the implied warranty. Frederick 
v. Marquette, etc. R. R. Co., 37 Mich. 342; Hutch. Carriers, 2d ed., 580 k. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — TAXATION OF BROKERS. — A 
municipal ordinance imposed a license tax on brokers of merchandise. ‘The defendant 
was a broker engaged exclusively in selling goods which were in another state. eld, 
that as to him the tax is void as a regulation of interstate commerce. Adams v. Rich- 
mond, 34 S. E. Rep. 967 (Va.). 

Decisions similar to that in the principal case have been made by the United States 

Supreme Court in regard to taxes on travelling salesmen. Robbins v. Shelby County 
Taxing District, 120 U.S. 489; Brennan v. Titusville, t §3 U.S. 489. In another case, 
however, the same court intimated that this objection did not apply to a tax on the 
business of a resident of the state, though the business was the negotiation of sales of 
property in other states. Ficklen v. Shelby County Taxing District, 145 U.S.1. More- 
over, the validity of a tax on auction sales of goods brought from another state has 
been sustained hens the goods were sold in the original packages, since the same tax 
was imposed on domestic goods. Woodruff v. Parham, 8 Wall. 123. This last case 
seems to state the sound view. A tax like that in the principal case, which is reason- 
able in amount and does not discriminate in favor of domestic goods, imposes no 
restrictions on interstate commerce, and it is difficult to believe that the commerce 
clause was intended to prevent such a use of the taxing power. But the test of discrim- 
ination was repudiated in the case of the tax on drummers, cited supra, and, while it 
appears not to be wholly abandoned, its scope is somewhat uncertain. Moreover, the 
distinction suggested in Ficklen v. Shelby County Taxing District, supra, indicates that 
the question decided in the principal case is still open in the United States Supreme 
Court. Accordingly, it would seem that a proper deference to the legislative authority 
of the state, as well as the desirability of preserving the right of appeal, should have led 
to a decision in favor of the tax. Zhe Zonnage Tax Cases, 62 Pa. St. 286. 


CONTRACTS — AGREEMENT TO ARBITRATE. — //e/d, that an agreement to submit 
all disputes that might arise under a contract to arbitrators for final decision is void. 
Jason v. Wright, 55 S. W. Rep. 202 (Ky.). 

The courts usually distinguish between —— like the present and agreements 
to submit questions of fact to arbitration. In the latter case, the weight of authority is 
in favor of giving effect to the provision as a condition precedent and allowing no 
recovery except on the arbitration award. Scott v. Avery, 5 H. L. C. 811; Delaware, 
etc. Canal Co. v. Pennsylvania Coal Co., 50 N. Y. 250. As the arbitrators are much 
more likely to be accurate than is the ordinary jury, it seems that the courts should give 
effect to all agreements which can be reasonably so construed, Where, however, as in 
the principal case, the agreement extends to questions of law, its effect is to deprive the 
courts entirely of jurisdiction in the field for which they are established, and it should 
therefore be held void. Vass v. Wales, 129 Mass. 38 ; Dawson v. Fitzgerald, 1 Exch. 
Div. 257. Under such an agreement, questions of fact cannot be left to the decision of 
arbitrators, because the contract as made covers all disputes, and this would be chan- 
ging its terms without the consent of the parties. 


CONTRACTS — MUTUAL PROMISES TO MARRY — STATUTE OF Fraups. — /Y/e/d, that 
a contract of marriage is not within the clause of the Statute of Frauds which forbids 
actions on oral agreements not to be performed within one year. Lewis v. Zapman, 45 
Atl. Rep. 459 (Md.). See Notes. 


EQuity — CORPORATIONS — SIMILARITY OF NAMES. — The plaintiff, a membership 
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corporation, sought to restrain a similar corporation from using a name so nearly like its 
own as to cause confusion. é/d, that the plaintiff was entitled to an injunction restrain- 
ing such use. Society of Eighteen Hundred and Twelve v. Society of 1812 in the State of 
New York, 62 N. Y. Supp. 355 (Sup. Ct., App. Div., First Dept.). See Nores, 13 
Harv. Law Rev. 685. 


Eaquity — INJUNCTIONS — STREET RatLways. — He/d, that an injunction will be 
granted to an abutting property owner who would suffer irreparable injury from the 
construction and operation of a street railroad under an alleged illegal ordinance. 
General Electric Ry. Co. v. Chicago, etc. Ry. Co., 98 Fed. Rep. 907 (C. C. A., Seventh Cir.). 

This case limits the scope of the rule laid down in Doane v. Lake St. Elevated R. R. 
Co., 165 Ill. 510, that an abutting owner cannot enjoin the construction of a street rail- 
way illegally authorized. In that case, the court was influenced by the delay that might 
be caused in constructing a railway, if an injunction were to be issued at the request of 
any owner who could show prospective injury. In the principal case, however, the 
court holds that such reasoning applies only when there is an adequate remedy at law. 
Where an injunction would stop a work of public importance, the damage to the plaintiff 
should be serious. Drake v. Hudson River R. R. Co., 7 Barb. 508. Still, if he can clearly 
show that money damages would be an insufficient remedy, equity ought not to hesitate 
to grant relief. Keystone Bridge Co. v. Summers, 13 W. Va. 476, 485. 


Equity — SPECIFIC PERFORMANCE — PAROL CONTRACT TO CONVEY LAND. — The 
defendant’s intestate, while suffering from an offensive disease, made an oral agreement 
to convey land to the plaintiff in consideration of care during the rest of his life. edd, 
that the plaintiff, having duly performed his part of the contract, was entitled to a decree 
for specific performance. Lothrop v. Marble, 81 N. W. Rep. 885 (S. D.). See Notes. 


Equity — VENDOoR’s LIEN — ASSIGNMENT OF Notes. — A vendor of real property 
took three notes secured by a vendor's lien in payment of the purchase price. He sub- 
sequently assigned one of the notes, retaining the others. Ae/d, that the assignee’s 
right to be paid out of the property has priority over the vendor’s right on the notes 
retained. 55S. W. Rep. 526 (Tex., Civ. App.). 

By the weight of authority, the assignee in such cases, as well as the similar ones 
where several notes are secured by a single mortgage, is preferred in the absence of 
express agreement, on the ground that it would be inequitable to allow the assignor 
to compete with him. McClintic v. Wise’s Admrs., 25 Grat. 448; Salzman v. Creditors, 
2 Rob. La. 241. On the other hand, some cases, among them earlier Texas decisions, 
deny such priority, and hold that the proceeds of the lien or mortgage should be divided 
pro rata. Dixon v. Clayville, 44 Md. 573; Wooters v. Hollingsworth, 58 Tex. 374. On 
principle, this position seems better, since there appears to be no reason why the assignee 
should be entitled to priority in cases where there is no agreement to that effect, and 
nothing to lead him into the belief that he will have this preference. The principal 
case, however, shows a tendency in Texas courts to follow the more usual rule. 


PARTNERSHIP — GARNISHMENT — DEBTS DUE ONE PARTNER. — Aé/d, that creditors 
of a firm cannot by garnishment reach a debt due to one of the partners. Commercial 
Nat. Bank v. Kirkwood, 56 N. E. Rep. 405 (IIl.). 

This case holds that only such debts can be reached by garnishment as could be 
recovered by the judgment debtor himself in an action of debt or indeditatus assumpsit. 
The debt here could not be thus recovered, for it was not due the firm directly. In 
accord with this view, see Siegal, Cooper & Co. v. Schneck, 167 lll. 522; Ford v. Detroit 
Dry Docks Co., 50 Mich. 358. On the other hand, some courts hold that, as the property 
of individual partners may be taken on an execution against the firm, a debt due to one 
of the partners may be reached by garnishment. Stevens v. Perry, 113 Mass. 380; 
Pearce v. Shorter, 50 Ala. 318. The position of the principal case, however, seems 
preferable, since the garnishment statutes uniformly provide for reaching debts due the 
debtor, and here clearly the firm, and not the partner, is the debtor. 


PERSONS — LIABILITY OF INFANTS FOR TorTs.— An infant obtained goods on 
credit by falsely representing himself to be of age. Aé/d, that an action of tort will not 
lie. Slayton v. Barry, 56 N. E. Rep. 574 (Mass.). 

This case, deciding the point for the first time in Massachusetts, follows the weight of 
authority. Mash v. Jewett, 61 Vt. 501; Ferguson v. Bobo, 54 Miss. 121, 131. The view 
taken is that, since the plaintiff has no remedy on the contract, he ought not to recover 
in tort, because his deceit really enters into the agreement. His success, therefore, 
would amount to an evasion of the law as to infants’ contracts. In fact, however, the 
fraud, though inducing the sale, is no part of the contract, but is antecedent to it, and 
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so the infant may be held without enforcing his promise, directly or indirectly. Fitts v. 
Hall, 9 N. H. 441, 449; Rice v. Boyer, 108 Ind. 472. Moreover, this result is in con- 
formity with the modern tendency to withdraw the plea of infancy where it is not 
required as a defence, but is employed as a weapon for purposes of fraud. Accordingly, 
it seems that the opposite decision in the principal case would have been preferable. 


PERSONS — MARRIED WOMEN — IMPAIRMENT OF EARNING CAPACITY. — Statutes 
in Arkansas allow a married woman to hold property acquired in her separate business 
free from her husband’s control, and to maintain an action in her own name for any 
injury to her person, character, or property. eé/d, that in an action for personal injury 
she may recover damages for the impairment of .her earning capacity. Zzxas, etc. Ry. 
Co. v. Humble, 97 Fed. Rep. 837 (C. C. A., Eighth Cir.). See Nores. 


PROPERTY — ADVERSE POSSESSION — TACKING. — Hdd, that successive adverse 
possessions may be tacked so as to bar the true owner without further privity than arises 
out of a parol sale and transfer from one possessor to the other. J//inois Steele Co. v. 
Bridzisz, 81 N. W. Rep. 1027 (Wis.). 

Though contrary to the spirit and letter of the Statute of Limitations, the rule requir- 
ing some form of privity between successive adverse holders in order to allow tacking 
has become well settled in this country. 13 Harv. LAW REV. 52. In defining what 
shall constitute such privity the doctrine of the principal case has been generally adopted. 
McNeely v. Langdon, 22 Oh. St. 32; Vance v. Wood, 22 Oreg. 77. Some jurisdictions, 
however, follow more closely the strict og of the term, and require that there must 
be such a transfer as would pass a good title, if one existed. Potts v. Gilbert, 3 Wash. 
C.C. 475; Wardv. Bartholemew, 23 Mass. 409. But where the requirement of privity 
cannot be abolished entirely, the principal case should be followed, because it more 
nearly achieves the purpose of the statute, barrjng the true owner for his laches. 


PROPERTY — DEDICATION OF LAND TO THE PUBLIC.— The dedicator drew up a 
plat of certain premises, leaving a strip along a river as a place for a public wharf. 
Held, that acceptance was necessaty to complete the dedication, but that public user 
and repair by the municipal authorities were sufficient acceptance. Pittsburg v. Epping- 
Carpenter Co., 45 Atl. Rep. 129 (Pa.). See NOTEs. 


PROPERTY — FIXTURES — EMINENT DOMAIN.—A railroad company bought land 
subject to a mortgage in a state where the legal title remains in the mortgagor. The 
mortgagee having foreclosed and bid in the property, the company took proceedings to 
have the land condemned. e/d, that the damages should not include the value of the 
track and station built by the company before the foreclosure, because these improve- 
ments were trade fixtures, and therefore personal property. S¢. Louis, etc. R. R. Co. v. 
Nyce, 59 Pac. Rep. 1040 (Kan., Sup. Ct.). 

The reason given for this decision appears erroneous. Trade fixtures may be re- 
moved by a tenant during his term, but for all other purposes ee real property, 
and are conveyed with the land. Foote v. Gocch, 96 N.C. 265. The cases cited by 
the court, in which similar improvements were held to be personal property, go on the 
very different ground that tracks, etc., built by a railroad company, claiming only an 
easement in the land, do not become fixtures at all, because it is not the intention to 
make them a permanent accession to the realty. /ustice v. Nesquehoning, etc. R. R. 
Co., 87 Pa. St. 28. But this reasoning, if supportable, obviously does not apply to the 
principal case, where the railroad had the fee when it made the improvements. The 
decision, may, however, be supported on other grounds. By statute, the landowner is 
entitled to receive just compensation for all land condemned, but this amount should 
include only his actual loss at the hands of the company, without reference to the tech- 
nical rules of property. Therefore it should not include the value of the improve- 
ments. Greve v. Saint Paul, etc. R. R. Co., 26 Minn. 66. 


PROPERTY — LANDLORD AND TENANT— SURRENDER BY OPERATION OF LAW. — 
A tenant from year to year agreed orally with his landlord to determine the tenancy in 
the middle of the ensuing term. Subsequently he refused to leave. He/d, that the 
landlord may recover possession, as the tenancy from year to year was surrendered by 
— of law when the oral agreement was made. Fenner v. Blake, [1900] 1 Q. B. 

42 

It is settled that a lease to a tenant for a new term constitutes a surrender by opera- 
tion of law, and is, therefore, not within the clause of the Statute of Frauds requiring 
surrenders of leasehold interests to be in writing. Livingston v. Potts, 16 Johns. 28; 
Enyeart v. Davis, 17 Neb. 228. The ground taken in the principal case is that an 
agreement by the tenant to leave at a certain date necessarily creates a new lease. It 
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is hard to see why the facts must be interpreted in this way, and a contrary conclusion 

was reached in Doe d. Hudleston v. Joh.tston, McCl. &. Y. 141, and Bussell v. Gauds- 

berry, 7 Q. B. 638. Moreover, the decision leads to the curious result that, though a 

surrender iz futuro is void, Doe ad. Morrell v. Milward, 3 M. & W. 328, and an oral 

agreement to quit without actual change of possession is invalid, Wallis v. Hands, 

[1893] 2 Ch. D. 75, such an undertaking to leave in the future is nevertheless good 
cause its legal effect is to create a new tenancy. 


PROPERTY — LEGACIES — SET-OFF. — Testatrix devised her estate to be sold and the 
proceeds to be divided among her children, providing that all moneys owing her at her 
death from any child should go toward satisfaction of that child’s share. One son had 
occupied land of testatrix under a lease for more than twelve years without payment of 
the rent due. é/d, that, though the son had acquired title to the property under the 
Statute of Limitations and recovery of the rent was likewise bene twelve years’ rent 
should be deducted from his share. Re Jolly, [1900] 1 Ch. D. 292. 

The result of this case is in accord with the English rule which allows an executor to 
retain from a legacy a debt due to the testator from the legatee, even though it is 
barred by the Statute of Limitations. Jz re Akerman, [1891] 3 Ch. D. 212; Zn re 
Foster’s Case, 37 N. Y. Supp. 36. ‘This rule arose, perhaps, out of the idea which the 
courts of equity have entertained, that it is unconscionable to plead the Statute of Lim- 
itations. Its anomalous character is shown by the refusal to extend it to claims barred 
by the Statute of Frauds, though no real distinction can be made between the cases. 
In re Renson, 29 Ch. D. 358. On principle it appears that such a set-off should be 
allowed only where the language of the will clearly shows that the testator intended 
such a deduction. Allen v. Edwards, 136 Mass. 138. As this is not clear in the 
principal case, the decision seems erroneous. 


PROPERTY — REVOCATION OF LICENSE—CONTRACT TO CONVEY.— The plaintiff 
had a parol license to cut timber on certain land, which his licensor, without notice, 
entered into a contract to sell to the defendant. /é/d, that the contract revoked the 
license, since the licensor had no longer any right to dispose of the timber. Brudey v. 
Garvin, 81 N. W. Rep. 1038 (Wis.). 

This seems to be the first time that this exact point has been decided. It is well 
settled that such a license is terminated by an absolute conveyance of the property or 
by the death of the licensor. Drake v. Wells, 93 Mass. 141; Blaisdell v. Portsmouth, 
etc. R. R. Co. 51 N. H. 483. But it is clear that, without some notice to the licensee 
there is nothing which can properly be called a revocation. The true reason for these 
decisions is that the legal title has passed to the grantee or heir, and a license from the 
former owner is no excuse for a trespass on the property. In giving a contract to con- 
vey the same effect as a deed, the principal case confuses what the licensor had a right 
to do under his contract with what he had the legal power to do. The legal title 
remained in him, and, though he held it only as security, the rights of the defendant 
are purely equitable. Therefore a sale of the land to a purchaser without notice would 
unquestionably have been valid; and on the same principle, as the plaintiff in good 
faith acted on a license from the legal owner of the property, he should be protected. 


PROPERTY — WILLS — LAPSED LEGACIES. — that a legacy given to discharge 
an obligation will not lapse by the death of the legatee prior to that of the testator. 
Ward v. Bush, 45 Atl. Rep. 534 (N. J., Ch.). 

To take a case out of the rule that a legacy lapses upon the death of the legatee be- 
fore the testator, ordinarily the words of the will must clearly show a contrary inten- 
tion. Zoplis v. Baker, 2 Cox Ch. 118. Accordingly, where the legacy is intended as a 
mere bounty, even the fact that it is given to a debtor or a creditor will not of itself 
prevent a lapse, for a purely personal benefit cannot go to a legatee’s successors with- 
out aclear gift over to them. 1 Jar. Wills, *338-340; Ei//iott v. Davenport, 2 Vern. 

21. But where, as in the principal case, the testator intends, not a bounty, but the 

ischarge of a duty which he owes to the estate of the legatee as well as to the legatee 
himself, the intention not to have the legacy lapse is readily implied, even though the 
obligation be merely moral. Re Sowerby’s Trust, 2 K. & J. 630; Williamson v. Nay- 
lor, 3 Y. & C. 208. 


PROPERTY — WILLS— UNDUE INFLUENCE.— The testator devised the larger 
portion of his property to his attorney. é/d, that there is no presumption that this 
devise was procured by undue influence. Jn re Murphy's Will, 62 N. Y.Supp. 785 
(Sup. Ct., App. Div., First Dept.). 

The decisions on the point are conflicting, but the more numerous and better con- 
sidered authorities are in accord with the principal case. Downey v. Murphy, 1 Dev. & 
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B. 82; Herster v. Herster, 116 Pa. St.612. Contra, Morris v. Stokes, 21 Ga. 552, 575. It 
is almost universally held that a gift iter vivos to one’s attorney is prima facie void. 
Greenfield’s Estate, 14 Pa. St. 506. The courts, deciding contrary to the principal case, 
have assimilated gifts by will to those ster vivos. This seems indefensible, for influence 
which will, at the instigation of the donor, invalidate a gift ter vivos, will not neces- 
sarily invalidate a devise. Wingrove v. Wingrove, L. R. 11 P. & Div. 81; Jennings v. 
McConnell, 17 Ul. 148. The fact that the beneficiary is an attorney may well lead to the 
conclusion that a gift z/er vives was not fairly obtained. But, since it is natural that 
one will leave his property to those with whom his relations are confidential, this should 
not affect the validity of a will. 


QuasiI-CONTRACTS — MONEY PAID UNDER MISTAKE.— The executor of an insol- 
vent estate paid a creditor’s claim in full, both believing that the estate was solvent. 
Held, that the executor may recover the excess above the percentage which the estate 
was actually worth. Zarflee v. Capp, 56 N. E. Rep. 270 (Ind.). 

There is a conflict of authority on this question. Some decisions in accord with the 
erin ew case allow the executor to recover because the payment was made under an 

onest mistake of fact. Wolf v. Beaird, 123 Ill. 585; Mansfield v. Lynch, 59 Conn. 320. 
Other courts say that, though there was a mistake of fact, yet the creditor has in good 
faith received only the amount of his honest claim. Hence, there is nothing inequitable 
in his retaining it, and he should be under no quasi-contractual liability to refund. 
Lawson v. Hansborough, 10 B. Mon. 147; Carson v. McFarland, 2 Rawle, 118. This 
view, it seems, is preferable on principle. 


SALES — PURCHASES FOR VALUE — ANTECEDENT DeEst. — Goods that had not been 
delivered were sold by the consignee to the carrier, in payment of an antecedent debt. 
eld, that the consignor can still exercise his right of stoppage 7 transitu. Wheeling, 
etc. Co. v. Koontz, 56 N. E. Rep. 471 (Ohio). 

Stoppage 7 ¢ransitu, being an equitable right, is cut off by the transfer of the legal 
title to a purchaser for value without notice. Zzckbarrow v. Mason, 6 East, 20. The 
principal case goes, therefore, on the ground that one who takes chattels in payment of 
an antecedent debt gives no value. This view is not without support, Hurd v. Bick- 
ford, 85 Me. 271, but the weight of authority is contra. Taylor v. Blakelock, 32 Ch. D. 
397; Soule v. Shotwell, 52 Miss. 236. On principle, such a transferee without notice 


should be Pree since there is sufficient present consideration in the actual forbear- 


ance, which is the purpose of, and which is obtained by, the transfer. Leask v. Scott, 2 
Q. B. D. 376. The opposite result in the principal case would, therefore, have been 
preferable. 


SALES — STOPPAGE IN TRANSITU — RESALE BY THE VENDOR. — A vendor having 
stopped goods 2” ¢ransitu resold them for less than the contract price and sued for the 
inne. Held, on demurrer, that the declaration was fatally defective in not alleging 
notice of the resale or tender of the goods and demand of payment. Davis Sulphur-Ore 
Co. v. Atlanta Guano Co., 34 S. E. Rep. 1011 (Ga.). See Novres. 


TorTS — BLASTING — ABSOLUTE LIABILITY. — A Dlast fired by the defendant on his 
own land threw a tree some four hundred feet and killed the plaintiff’s intestate. /e/d, 
that liability attached irrespective of negligence. Sullivan v. Dunham, 55 N. E. Rep. 
923 (N. Y.) See Nores, 13 Harv. Law REV. 600. 


ToRTS — CONTRIBUTORY NEGLIGENCE — LOCATION OF BUILDING. — The defendant 
railroad company negligently set fire to a bvilding which the plaintiff had erected some 
ears before partly on the defendant’s right of way. é/d, that the defendant, having 
impliedly licensed this occupation by the plaintiff, could not now charge him with con- 
tributory negligence. Kansas City, etc. R. R. Co. v. Chamberlain, 60 Pac. Rep. 15 (Kan., 
Sup. Ct.). 
aie to the better opinion, the presence of inflammable material on the plaintiff’s 
land near a railroad track does not constitute contributory negligence, since the mere 
roximity of the railroad cannot deprive the landowner of the right to the enjoyment of 
his property. <Avdlogg v. Chicago, etc. Ry. Co., 26 Wis. 223. This reasoning, however, 
does not apply to a building erected on the company’s right of way. Then the plaintiff’s 
negligence would seem to be purely a question of fact, depending on the circumstances 
of each case ; and when the danger was equally apparent to both parties, it is hard to see 
how a mere license from the defendant precludes the possibility that the plaintiff was 
negligent. The decision can, however, be supported on the ground that, since the plain- 
tiff’s negligence was an ope eye: fact and the defendant had the last chance to avoid 
the injury, the negligence of the defendant may be regarded as the sole legal cause of 
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the damage. Davies v. Mann, 10 M. & W. 546; Flynn v. San Francisco, etc. R. R. Co, 
40 Cal. 14. 


Torts — LIABILITY FOR FALSE STATEMENTS — NEGLIGENCE. — The plaintiff, rely- 
ing on the negligent statement of the defendant, a physician, that there was no danger, 
aided him in dressing a sore, and thereby became infected. é/d, that the defendant 
was liable for the damage caused by his negligence. Adwards v. Lamé, 45 Atl. Rep. 
480 (N. H.). See Nores. 


TorTs — NEGLIGENCE— ASSUMPTION OF RIsk.— The plaintiff, while crossing a 
street diagonally, fell into a negligently constructed catch-basin. /e/d, that, in departing 
from the way provided by the city for pedestrians, he assumed the risk of what might 
happen to him, Dayton v. Taylor’s Admr., 56 N. E. Rep. 480 (Ohio). 

The phrase, assumption of risk, is used legitimately in two classes of cases. The 
first is where an employee assumes all natural risks of his employment. Szweeney v. 
Envelope Co., 101 N. Y. 520. The second is where an employee, who is aware of his 
employer’s negligence, is himself negligent in not avoiding it. Winston v. Churchill, 137 
Mass. 243. The expression is, however, not useful except where the relation of master 
and servant exists, and in the principal case there is no such relation. There, the phrase 
means nothing more than that the plaintiff was contributorily negligent, and simply con- 
fuses the question. For whether the plaintiff has been negligent is, in a case of an 
doubt, to be determined by the jury. Grand Trunk, etc. R. R. Co. v. [ves, 144 U.S. of 
The facts in the principal case“are by no means so clear as to justify the court in takin 
this question away from the jury, yet in effect this is done by charging that the plainti 
assumed the risk. The decision, therefore, seems erroneous. See Davis v. Forbes, 171 
Mass. 548, 553- 


TorRTS — TROVER — MEASURE OF DAMAGES, — Defendant, in good faith, bought a 
buggy from one who had made part payment under a conditional sale which forbade his 
parting with possession. /e/d, that he is liable in trover to the first vendor for the 
value of the buggy at the time of conversion, up to the amount due under the conditional 
sale. Woods v. Nichols, 45 Atl. Rep. 548 (R. p). 

Some courts hold that, since the first seller in such cases retains title, the defendant 
is liable for the full value of the chattel at the time of conversion. Angier v. Taunton 
Paper Co., 67 Mass. 621; Brown v. Haynes, 52 Me. 578. This view is objectionable, 
since it allows the owner to recover more than his actual damages, and thereby overlooks 
the fundamental principles of compensation upon which trover is based. Other courts 
allow the convertor to set up, in mitigation of the plaintiff’s damages, the amount paid 
under the conditional sale. Meeks v. Simon, 2 Misc. Rep. 241. Under this rule, the 
plaintiff is left to his remedy on the contract for any loss which he may incur through 
the depreciation of the chattel before the conversion. The same objection as before 
arises, however, if the chattel has increased in value since the sale, for in that case the 
plaintiff gets more than he has really been damaged. The position taken in the principal 
case avoids this difficulty, is easy of application, and reaches the desirable result. It 
should, therefore, be followed. 


TRUSTS — MAINTENANCE OF INFANT. — The testator directed in his will that the 
income of his estate should be applied to his son’s education, and that at a future time 
all the income should go to the son or his mother. There being no adequate means for 
the son’s support, and the mother consenting, 4e/d, that an allowance from the income 
oy z made for the son’s maintenance. Pitts v. Khode Island, etc. Co., 45 Atl. Rep. 553 

Under proper circumstances, income may be applied to the maintenance of an infant, 
in the absence of, or even in opposition to, directions in the will. Greenwell v. Green- 
well, 5 Ves. 195; Stretch v. Watkins, 1 Madd. 253. This is not allowed except where 
the parents cannot make other suitable provision for the child. Thompson v. Griffin, 
1 Cr. & Ph. 317. Moreover, unless the child is the only one who has any interest in the 
property, the consent of all interested parties must be obtained. Lx parte Kebble, 11 

es. 604; Cavenaish v. Mercer, 5 Ves. 195,n. The principal case fulfils all these re- 
quirements. Therefore, although it violates the precise terms of the will, it is supported 
by authority, and reaches the desirable result. 


TRUSTS— TorTS OF TRUSTEE — LIABILITY OF TRUST ESTATE. — A trustee, in 
working a colliery for the trust estate, caused a subsidence of the plaintiff’s adjoining 
roperty. /Ye/d, that, as the trustee was not negligent, and was therefore entitled to be 
indemnified, the plaintiff could obtain satisfaction of his claim against the trustee 
directly out of the trust estate. Re Raybould, [1900] 1 Ch. D. 199. NOTES. 
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REVIEWS. 


We are informed that Professor J. B. Thayer will publish in August a 
second edition of his “Cases on Evidence,” which will be used in the 
Law School next year. It is expected to be of about the same size as 
the present edition, but will have considerable changes in the way of 
rearrangement and the selection of cases. The general scheme of the 
book will continue the same. 


A TREATISE ON THE Law or Wits. By H. C. Underhill. In two 
volumes. Chicago: T. H. Flood and Company. 1900, pp. cxlii, 
698, xvi, 699-1501. 

With the many editions issued of the works of Jarman and Theobald, 
Williams on Executors, Woerner on Administration, and others, the field 
of the present treatise seems to be well occupied. A new book upon 
the subject of wills must necessarily cover ground that has been thor- 
oughly tilled by others. In view of the constant multiplication of deci- 
sions upon so broad a topic, however, a painstaking author can perform 
valuable service in bringing the authorities down to date, and this Mr. 
Underhill has accomplished. 

The first of the two volumes comprising this work is devoted to a con- 
sideration of the rules of substantive law governing the execution and 
revocation of wills, payment and satisfaction of legacies, etc. ‘The sec- 
ond volume deals chiefly with questions of construction. 

The general style of the work is clear and direct, dealing briefly with 
each proposition considered. Valuable as are the full collections of 
authorities, it is to be regretted that the author has not applied himself 
to a fuller discussion of principles, instead of limiting himself to merely 
stating them. As a result, he has sometimes failed to bring out the full 
effect of the principles which he lays down. For example, the leading 
case of Allen v. McPherson, 1 H. L. C. 191, is cited (and apparently this 
is the only time it is cited), the last of a number of cases in a note at 
page 224, for the proposition that where only a part of a will has been af- 
fected by undue influence, probate will be decreed of the rest. It would 
have been as well to point out the broader scope of the decision, namely, 
that fraud in inducing a certain testamentary state of mind is not reliev- 
able in equity, but is ground for the court which decides upon the factum 
of the will to refuse probate. Again, some important cases have been 
entirely omitted. Doe d. Gord v. Needs, 2 M. & W. 129, admitting direct 
statements of testator’s intention to explain an equivocation apparent 
upon the face of a will, does not seem to be cited anywhere, although at 
page 1398 the subject of “patent and latent ambiguities” is discussed. 
But in many other instances no such objection can be raised. For in- 
stance, the question of undue influence, where the testator and the bene- 
ficiary stand in confidential or unlawful relations to each other, is treated 
at length. So the construction of certain words of common occurrence — 
such as “ heirs,” “children,” “issue” —is considered in a manner which 
exhausts the cases. The Rule in Shelley’s case still claims a chapter, 
although, as appears on page gos, the Rule has been repealed by stat- 
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ute in at least tventy-six states. On the whole, the work presents the 
law on the topics treated by it in a brief and simple manner well calcu- 
lated to serve the use of the practitioner. j. 1. W. 


CasEs ON CONSTITUTIONAL Law. By Emlin McClain. Boston: Little, 
Brown & Co. 1900. pp. xxxi, 1079. . 

The announcement in the preface that this collection of cases is based 
on Judge Cooley’s Principles of Constitutional Law somewhat disarms 
" criticism of its plan. It will serve admirably as a supplement to Judge 
Cooley’s book and should receive a ready welcome wherever that is the 
basis of instruction in Constitutional Law. The two books are alike in 
arrangement except in unimportant particulars. Professor McClain’s 
cases are well selected, noticeably so in the chapter devoted to the power 
of the executive, and include the more important recent decisions. The 
ungrateful but necessary task of selecting portions of the original reports 
for omission has been accomplished with as little decrease in their value 
as legal data as could be expected. ‘The difficulty of apportioning a 
comparatively limited space among many topics is also creditably dealt 
with, though one is inclined to think that the Admiralty and Maritime 
jurisdiction of the United States receives undue attention, as compared, 
for example, with the subject of Eminent Domain. A convenient inno- 
vation is found in the table of cases, which includes cases not printed, 
but cited and fully stated in opinions which are printed. 

Without prejudice to the care and ability of which this case-book gives 
every evidence, it is somewhat to be regretted that Professor McClain 
saw fit to hamper himself with the plan he has adopted. The value of 
the book for general use seems to be seriously impaired by the division 
and subdivision to which it has been subjected. Aside from the fact 
that the rather severe restrictions as to space necessarily render some of 
the numerous sections entirely inadequate to the requirements of their 
titles, the arrangement of the book tends to produce a narrow and tech- 
nical treatment of particular clauses of the Constitution, to which the 
larger aspects of the subject are likely to be sacrificed. The nature of 
the judicial function under our constitutions, its political aspects, and 
the relation of the judiciary to the other departments of government are 
fundamental conceptions, a grasp of which is essential to the intelligent 
handling of particular problems. They demand a broad and thorough 
treatment, and are rather more important to the student than is the accu- 
rate classification of cases under particular provisions of the Constitu- 
tion. The emphasis necessary for the purposes of the average course in 
Constitutional Law can hardly be laid on them when the subject is 
carved into as many separate topics as there are clauses in the Constitu- 
tion. F. E. H. 


We have also received :— 


A SELECTION OF CASES AND STATUTES ON THE PRINCIPLES OF CODE 
PLEADING. By Charles M. Hepburn. Cincinnati: W. H. Anderson & 
Co. 1900. pp. 160. This is the second installment of a work which, 
when completed, will amount to some six hundred pages. The first part 
was reviewed in 13 HarvaRD Law REVIEW, 531. ‘The pages now before 
us deal chiefly with the interpretation of the general code provision that 
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every action must be prosecuted in the name of the real party in interest, 
except in certain specified instances. The cases are well chosen, many of 
them illustrating not only mere questions of procedure, but also impor- 
tant rules of substantive law. 


LEGALIZED Wronc. A Comment on the Tragedy of Jesus. By Rob- 
ert Clowry Chapman. Chicago: Fleming H. Revell Company. 1899. 
pp. 31. This book discusses the legal aspect of the trial of Christ by 
the Jews. Owing to the remarkable silence of contemporary historians 
as to this event, the author’s conclusions are not as definite as one could 
wish. The book is certainly both novel and interesting, but its extreme 
brevity detracts greatly from its value. 


NOTES ON THE LAw OF TERRITORIAL EXPANSION, with especial re- 
ference to the Philippines, submitted to the Committee of the Judicia 
of the Senate of the United States, March 16, 1900. By Carman F. 
Randolph, of the New York Bar. pp. 54. 


A TREATISE ON THE Law oF EvipEeNcE. By Simon Greenleaf. In 
three volumes. Vols. II. and III. Sixteenth Edition, by Edward Ave 
Harriman. Boston: Little, Brown & Co. 1899. pp. xcvi, 638; xliii, 
542. Review will follow. 


REPORT OF THE EXECUTIVE COMMITTEE OF THE NATIONAL ASSOCIA- 
TION OF REFEREES IN BANKRUPTCY concerning proposed amendments 
to the Bankruptcy Act of 1898. March, 1900. Buffalo: The Matthews- 
Northrup Co. pp. 106. 


THe Crvit Law In SPAIN AND SPANISH AMERICA. By Clifford 
Stevens Walton. Washington: W. H. Lowdermilk & Co. 1900. pp. 
xix, 672. Review will follow. : 


Martin’s LEGAL SyNOPSES OF NEGOTIABLE INSTRUMENTS. By AI- 
fred H. Martin, of the Buffalo Bar. 1900, pp. 15. 
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